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Retirement under the Employment Equality (Age) Regulations 2006 – A Managers Guide
The Employment Equality (Age) Regulations 2006 take effect from 1st October 2006. The regulations set a default retirement age of 65 which is the current retirement age at RBK, however from 1st October employee’s 65 or above have the right to request to continue working beyond their retirement date and the Council has a duty to give consideration to such requests.

Each request will be considered on an individual basis. It may be that the Council allows someone to work beyond 65 but their hours or duties are varied. This guide aims to explain the process that needs to be followed to ensure employees are retired fairly.
Fair retirement

A fair retirement is one that:

· Takes effect on or after the default retirement age of 65 and
· Where the Council has given the employee written notice of the date of their intended retirement and told them about their right to request to continue working. (Within fixed time-scales as explained below). 
If an employee does make a request, you must ensure you follow the correct procedure for dealing with it as detailed below and in Appendix 1.
Procedure for a fair retirement

Notification of right to request to continue working

For the retirement to be fair you need to have informed the employee in writing of their intended retirement date (i.e. the date before their 65th birthday) and of their right to make a request to work beyond retirement age, at least 6 months in advance (but no more than 12 months before the intended date). Please note the request to work beyond retirement age is in the same job only. This letter will go out from the Recruitment and HR Administration Team and you will be copied into the letter so that you are aware that the employee has been informed.
If the Council fails to notify the employee at least 6 months before the intended retirement date, we have a continuing duty to inform the employee in writing of the intended retirement date and of the right to request working beyond it. This continuing duty lasts until 2 weeks before the date of the employee’s intended retirement date.

If the employee has been properly notified and wishes to continue working, they must request to do so in writing to you no less than 3 months before the intended retirement date.

If you fail to notify the employee 6 months in advance of retirement, the Council could be liable for compensation and we have an ongoing duty (up until 2 weeks before the retirement dismissal) to inform the employee of both the intended date and their right to request working longer. Failure to do this will make the dismissal automatically unfair, therefore following the procedure is essential within the correct time-scales. Refer to appendix 2 for a flow chart outlining both the employer’s and employee’s responsibilities when considering a request to work beyond retirement.
If you fail to inform the employee of their intended retirement date and of their right to request to continue working, the employee will still be able to make a request not to retire at any stage until dismissal. If the employee does make a request the employment must continue until the day after the employer notifies the employee of their decision on the request.

Dealing with the request
A written request made by an employee to continue working after retirement age must be considered before the employee is retired. As explained above, failure to do this will make the dismissal automatically unfair.
You must ensure you keep the Recruitment and HR Administration Team informed of whether a request to continue working comes in 3 months prior to the employees retirement date or not, as the Team will then send out the appropriate letter(s) to the employee according to the information you give them. The Team have standard formats for all the letters that would be required at any stage of the retirement process i.e. inviting an employee to a meeting if a request is made, informing the employee of the outcome to that meeting, a letter inviting an employee to an appeal if one is made, a letter informing the employee of the outcome to that appeal. 
As their manager you must meet the employee to discuss their request within a reasonable time scale, i.e. normally within 10 working days of receiving the request. 
At the meeting it is important to allow the employee to present their reasons for requesting to continue working. The employee has a right to accompanied at the meeting by a representative or person of their choice which they should arrange. As preparation for the meeting, it would be good practice for you to reflect on the positive reasons why you should grant an extension, in particular:

· Savings to the Council in recruitment and training costs

· Retaining the valuable experience and knowledge of the employee

Try to avoid making stereotypical assumptions about the capabilities of the employee. 
It is important to note that under the regulation you are under no obligation to agree to a request to work beyond retirement age and you are not required to provide a reason to refuse the request either. You are not required to provide a reason as, if you have followed the retirement procedure correctly, then the reason for the termination of their employment will always be retirement.

However in line with usual good practice giving reasons and a more detailed explanation may enable the employee to leave with dignity and respect and help maintain good workplace relationships with other employees. It is important that when a reason is given, you must ensure you are not discriminating against the employee on the grounds of race, gender, disability, sexual orientation or religion or belief. It is essential that there is a consistent approach in the reasons given and therefore if you need further advice on this contact the human resources department for guidance.
Employees should be able to retire with dignity so try and use as much tact and sensitivity as possible.

Outcome of the meeting

You must inform the employee of your decision in writing following the meeting as soon as is reasonably practicable, normally no later than 10 working days. This is important because the employee’s employment continues until they are informed of the decision on their request.

A written confirmation must be sent whether the request is accepted or declined. (As explained above standard letter formats for this are held by the Recruitment and HR Administration Team).

· If request accepted:

The onus is on the employee to specify the length of time they want their employment to continue for i.e. for another 18 or 24 months, or for an indefinite period of time. Even if no end date is agreed it is essential that the extension is reviewed every 18-24 months, never just agree to extending the retirement date indefinitely. 
If it is agreed that it will only continue for a fixed period e.g. another 18 months, then the employee must again be informed of their intended retirement date as before, and they will once again have the right to request to work beyond the date agreed. This process continues every time a retirement date is reached. That is why it is advisable to extend for at least 18 months due to the time and administration involved in the process.
Each request must be considered on an individual basis and it may be that the request is accepted but the employee’s hours or duties are varied.
It is also important to note that by agreeing to an extension you are giving the employee a new intended retirement date and therefore you are extending their existing contract, not issuing a new one. 

· If request declined:

There may be a number of organisational reasons why a request to continue working may not be possible. In such circumstances it is important that you discuss the reasons at the meeting. When confirming your decision in writing (using a standard letter from HR) it is important that you give a brief reason for the termination (e.g. for operational reasons or for budgetary reasons) and confirm that it is termination due to retirement.
Appeal procedure

The employee has the right to appeal against the decision within 10 working days of receiving it in writing. If the employee does appeal, the appeal meeting should be held as soon as is reasonable. The employee may appeal the decision if you refuse the request in its entirety or if you accept it but decide to continue employing the member of staff for a shorter period then they requested. The appeal meeting can be held after the retirement has taken effect.
This procedure must be repeated each time an individual nears an extended point for retirement. 

As long as managers follow this procedure correctly they may rely on the normal retirement age without the dismissal being regarded as unfair or age discriminatory. 
(Please note: As well as the implications for retirement from the Age Regulations, the Pension regulations have changed to provide greater flexibility about retirement arrangements.  An employee may request to reduce hours or grade, and with the employer’s agreement can elect to receive pension payments.  Our work/life balance strategy and procedures provide us with a framework for responding to such requests.  Additional guidance bringing together the whole range of retirement options is being developed and will supplement these guidelines).
Appendix 1:
Fair Retirement Flow Chart
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Appendix 2:  Request to Work Beyond Retirement Flow Chart
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yes  


Have you notified the employee no more than 1 year before and no later than 6 months before they reach 65 of their right to request to continue working?





Yes





No





Has the employee made a request no less than 3 months before the retirement date?





No





Yes





Retire employee, no duty to consider as late request





Employee – The meeting to consider your request


The meeting is your opportunity to put your case before your employer. You have the right to be accompanied at the meeting. It is important to remember that your companion cannot answer questions on your behalf. You must take all reasonable steps to attend the meeting.





Employer – Responding to your employee’s request


When you receive your employee’s request you must hold a meeting with your employee to discuss the request.


This will enable the employee to put their case to you. The employee has a right to be accompanied at the meeting.


The meeting must be held within a reasonable period of time. 





Duty to consider request





Is it possible to hold a meeting within a reasonable period?





Yes





No





If challenged you must be able to show that you considered any representation from the employee





Hold meeting – employee has the right to be accompanied





Consider request and notify employee of decision as soon as possible





Are you agreeing to the employee’s request?





Have you notified 2 weeks before dismissal?





No





Unfair dismissal





Yes





Has a request been made before dismissal?





Yes





Write to confirm new retirement date





Employee continues in employment. Repeat notification when nearing retirement date unless the new date is less than 6 months from the original retirement date





Yes





No





Do you still want to dismiss the employee on the original retirement date?





No





Yes





Inform employee that you intend to retire them on an alternative date





Inform employee you still intend to retire them. Employee has right to appeal





Appeal accepted





Appeal rejected. Retire employee





Employee – Responding to your employer’s notification


When your employer has notified you of your intended retirement date and your right to request, if you want to request working beyond retirement age you must inform your employer no less then 3 months before the intended retirement date. Your request to your employer must be in writing and state whether you wish to continue work:


Indefinitely (however this will have to be reviewed every 18-24 months)


For a stated period or


Until a certain date


You may only make one request in relation to each intended retirement date. If your employer has failed to notify you of your intended retirement date 6 months before that date, you may still make a request not to retire at any time before you retire.





Employer – Pre-retirement


When reaching retirement age of 65, you must inform the employee of the retirement date (i.e. the day before the employee’s 65th birthday), in writing, no more than 1 year and no less than 6 months before the intended retirement and that they have the request to work beyond the retirement. age.





The meeting


The meeting is an opportunity for the employee to put their case before the employer. At the end of the meeting the employer may decide that whilst they cannot accept the employee’s stated request, there may be a compromise solution. It is perfectly acceptable for the employer to propose alternative working patterns and retirement dates, other than proposed by the employee, if the employer is persuaded by the employee’s case not to be retired.





Employer – Post-meeting action


If after the meeting you decide to accept the employee’s request you should inform them that you have accepted the request and state the new employment pattern and when the new intended retirement date will be.


Where the decision is to refuse the request you should confirm with them that you still wish to retire them – either on the original intended retirement date or an alternative later date.


Any decision should be given in writing and should be dated. The employee has a right to appeal the employer’s decision, or a decision on a new intended retirement date if it is shorter than the intended retirement date proposed by the employee in their original request.





Employee – Post-meeting


The employer will inform you as soon as is reasonable after the meeting of their decision. If the employer rejects your request or proposes a new intended retirement date that is less than that in your original request, you may ask for an appeal meeting.





Appeal meeting


The appeal meeting is the final opportunity for the employee to put their case before the employer. At the end of the appeal meeting the employer may decide that whilst they cannot accept the employee’s stated request, there may be a compromised solution. It is perfectly acceptable for the employer to propose alternative working patterns and retirement dates, other than those proposed by the employee, if the employer is persuaded by the employee’s case not to be retired.





Employer – Post appeal meeting action


If after the meeting you decide to accept the employee’s request, you should inform them that you have accepted the appeal and state the new employment pattern and when the new intended retirement date will be.


Where the decision is to reflect the appeal you should confirm with them that you still wish to retire them and the date that the dismissal is to take effect. Any decision is to be given in writing and should be dated.





Employee – Post appeal meeting


The employer will inform you as soon as is reasonable after the appeal meeting of their decision i.e. within 10 working days of reaching a decision. If your request is accepted, or a compromise solution is reached, the employer should inform you in writing of that decision.


If your appeal is rejected the employer is obliged to inform you of this in writing and of the date of your retirement. The employer does not need to give a reason why your application has been rejected.
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