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1.
Scope

This policy applies to all employees of the Council except those employed under Chief Officer JNC conditions of service and employees based in schools. It does not apply to employees who are still within their probationary period for the purposes of performance or attendance but will apply when dealing with cases of misconduct.

The JNC disciplinary procedure applies to Chief Officers. Where that procedure is silent this procedure will be used.

2. Purpose
Disciplinary action is primarily intended to improve unsatisfactory behaviour but also to take appropriate decisions following misconduct. The aim of the policy is to ensure that all disciplinary action taken is as a result of a fair and reasonable decision.

3. Policy
All employees are entitled to: -

· Be informed of specific allegations against them;

· Question the allegations against them and wherever possible, have the opportunity to question witnesses

· Be offered the opportunity to state their case at a hearing

· Be accompanied by a companion of their choice at any meeting within the formal procedure

· Have an unbiased hearing.

Formal disciplinary sanctions will only result from a disciplinary hearing. 

· Each step within the procedure must be taken without unreasonable delay.

· Employees may choose to be accompanied by a companion at any formal hearing within the procedure.  Where the employee chooses to have a companion present at a hearing, they should provide as much notice of the date, time and place of the hearing as possible to ensure that they are able to attend.  The employee is responsible for providing all the relevant paperwork to their companion.  
· If the employee or companion cannot reasonably attend the first proposed date of a meeting, the meeting will be rearranged once. In such circumstances, another reasonable date can be put forward that is not more than 1 calendar week after the original proposed date. This time limit may be extended by mutual agreement.

· The employee must take all reasonable steps to attend meetings that are part of this process including the fact-finding meetings and the disciplinary hearing. If the employee is genuinely unable to attend any meeting and is able to provide evidence for the reasons for non-attendance, another reasonable alternative date will be offered. 

· A decision may be taken in the employee’s absence if they fail to attend the re-arranged meeting without good reason.

· If for good reason (eg long term illness that prevents attendance), an employee cannot attend a disciplinary hearing, written representations may be submitted to the hearing by the employee and/or a representative may be nominated to attend on the employee’s behalf.  The Interviewing Officer will then determine the matter in the light of the available evidence. 
· All witnesses have the right to be accompanied by a companion unconnected with the case. It is the witness’s responsibility to arrange the attendance of their companion.

· Where this procedure is applied to an employee acting in a trade union capacity the branch secretary or area official must be notified.

· Confidentiality will be preserved throughout the process and information regarding disciplinary proceedings will be divulged strictly on a ‘need to know' basis.
4. Procedure 

i
Stage 1 – Good Management Practice

a. Good management practice requires that issues related to standards of work and conduct should be dealt with at the earliest opportunity.

b. When a potential disciplinary matter arises, the line manager should first investigate. 

c. Some issues can be dealt with informally and where appropriate support should be given to achieve the desired result. The employee should be advised that informal efforts to resolve the issue are not part of the formal disciplinary process.

d. The manager will keep copies of any letters/records of this stage and give copies as appropriate to the employee. This information can be used as evidence in any subsequent disciplinary proceedings.

e. An employee may make comments on any letters/records and these will be kept with the manager’s records. 
f. Employees will be given the opportunity to achieve the required standard and advised that if there is insufficient improvement, formal disciplinary action will be taken.
4.ii
Stage 2 – Formal disciplinary action

a. If the manager determines that stage 1 has not resolved the issues or if the matter is of a more serious nature, a Fact Finding Officer will be appointed to promptly establish the facts.

b. It is not always necessary to hold a fact finding meeting, but with the exception of all but the most straight forward cases (eg unauthorised absence from work), the Fact Finding Officer will carry out a proper investigation of the allegations.  HR advice must be obtained before a decision is taken that a full disciplinary investigation is not necessary.   

c. If the Fact Finding Officer considers there is a case that needs to be heard by an Interviewing Officer, arrangements should be made to set up a hearing.

Suspension

Consideration should be given at an early stage in the fact finding process as to whether there will be a need to suspend the employee.  Suspension will always be with pay, defined as contractual pay and overtime, regular plus hours and average bonuses if applicable.  Suspension is not a disciplinary sanction and therefore it is not punitive; nor is it to be regarded as implying guilt. Suspension may be necessary while investigations are carried out (for example where there is a need to preserve important evidence), where relationships have broken down, in gross misconduct cases, or where there are risks to an employee’s or the council’s property or responsibilities to other parties.  If it is appropriate, alternative work for the employee may be an option to consider as an alternative to suspension at the manager’s discretion on advice from HR.
Where it is possible, the decision to suspend must be taken by a senior manager (service manager or above), having sought advice from HR.  Where this is not possible (eg on a Bank Holiday), such authorisation should be obtained as soon as possible after the suspension. 
In the event of circumstances arising that warrant the suspension of an employee while allegations of misconduct are investigated, the appropriate Head of Service will set out the terms of reference, which will include:

· The commissioning of a disciplinary investigation; 


· Appointing a fact finding officer; and 


· Setting the timeframe for the investigation.  


The objective would be to ensure that the complaint is examined thoroughly to enable the fact finding officer to recommend whether a disciplinary hearing is convened.  
The time an employee remains suspended should be kept to a minimum, and ideally for no longer than 2 weeks.  In difficult or complex cases it may be necessary in exceptional circumstances for the suspension to continue over a longer period, but this should not usually exceed 6 weeks.

It is acknowledged that some cases, particularly those involving Safeguarding, can involve an investigation by other agencies, and suspension for longer than 6 weeks may be necessary because the evidence required enabling a reasonable decision to be made may not be available within a short period of time.  Such cases will be kept under review on an ongoing basis until there is sufficient evidence to enable an appropriate decision to be made.
Process to be followed in cases of alleged misconduct
If the Fact Finding Officer considers that there is a case that needs to be heard by an Interviewing Officer, the employee will be called, in writing, to a disciplinary hearing. The letter will state:

· The date, time and place of the hearing

· The reasons for the disciplinary hearing, to include details of the alleged misconduct

· Copies of statements made by witnesses as well as any other documentation that will be used at the hearing

· The employee’s right to be accompanied by a companion of their choice

· A copy of the Disciplinary Code and the Disciplinary Procedure will also be enclosed.

Where the Fact Finding Officer or employee intends to call relevant witnesses they should give advance notice to the other parties at the hearing of at least 2 working days that they intend to do this.

Employees must be given a minimum of 1 full calendar week’s notice of a disciplinary hearing.

Procedure to be followed at a disciplinary hearing

The Interviewing Officer will chair the disciplinary hearing, accompanied by an HR Adviser and will:

· Explain the procedure to be followed;

· State the allegation(s) against the employee;

· Ask the employee whether they admit or deny the allegation(s).

All parties are entitled to request an adjournment at any stage in the proceedings to obtain further information or to suggest any change in the order of proceedings (e.g. questioning of witnesses) and give their reasons. The decision whether to adjourn, the length of adjournment, or slight alterations to the procedural order rest with the Interviewing Officer.

All witnesses should attend a disciplinary hearing in person. In exceptional circumstances where witnesses are unable to attend either party may submit written statements as evidence. If witnesses do not attend the Interviewing Officer may reduce the weight given to the statement.

Management case

· The Fact-Finding Officer will present the management case and call witnesses. Witnesses will appear one at a time and will only be present whilst they are giving their evidence.

· The employee and/or their companion may then ask questions of the witnesses; the Interviewing Officer may then ask questions of the witnesses.

· The employee and/or their companion may then ask questions of the Fact-Finding Officer; the Interviewing Officer may then ask questions of the Fact-Finding Officer.

Employee case

· The employee and/or companion will present their case and call witnesses.  Witnesses will appear one at a time and will only be present whilst they are giving their evidence.

· The Fact Finding Officer may then ask questions of the witnesses; the Interviewing Officer may then ask questions of the witnesses.

· The Fact Finding Officer may then ask questions of the employee and/or their companion; the Interviewing Officer may then ask questions of the employee and/or companion.  
Summing Up

· No new evidence may be introduced during the summing up, the purpose of which is to allow the parties succinctly to be reminded of the nature of the offence, the arguments and evidence put forward, the employee’s response, and to ensure that nothing is missed.

· The Fact-Finding Officer will sum up and followed by the employee and/or their companion.

· The employee, their companion and the Fact-Finding Officer will withdraw and the Interviewing Officer will adjourn to consider the evidence presented.

· The Interviewing Officer may recall the employee and their companion and/or the Fact Finding Officer for the further questioning on the evidence presented, at which time all parties will be present.

Decision

· If the allegations are not substantiated, all reference to the matter will be deleted from the employee's record.

· If the allegations are substantiated the employee will be advised specifically which allegations have been substantiated and offered a short adjournment in order to prepare any mitigation they would like to be taken into account.

· The employee will have the opportunity to provide mitigation.

· The HR advisor will state the employee’s current disciplinary record.

· The Interviewing Officer will adjourn to consider the mitigation and the current disciplinary record as well as the nature and level of the offence in relation to the employee’s job when deciding the disciplinary action.  
· The Interviewing Officer will advise the employee of:

· The precise nature of the misconduct and whether it is considered to be gross misconduct or misconduct.

· The reasons why the disciplinary action is being taken;

· The level and type of disciplinary action being taken; 

· The length of time the disciplinary action is valid. Specify any action (e.g. transfer, suspension without pay, demotion or loss of increment) in conjunction with a warning, the date it is effective from and, if applicable, the date it will cease;

· Their right of appeal. 

· The decision will be confirmed in writing within 1 calendar week of the disciplinary hearing. 

Outcome letter
The written notification will include:

· Full reasons of the outcome of the hearing, including the issues that were considered (including mitigation) in reaching the decision and the rationale behind the decision. 

· Where appropriate, the period of time given for improvement and the improvement that is expected, making clear the minimum standard that is acceptable, which should be realistic and reasonable.

· The likely consequences of further disciplinary action. For example, for a final written warning state that further misconduct is likely to lead to dismissal.

In cases of dismissal the letter must also state:

· The precise nature of the misconduct and reason for termination;

· The effective date of termination.

4.iii
Stage 3 - Appeal Procedure

An employee may appeal against any level of formal disciplinary action. The appeal is against the decision reached in the disciplinary hearing and is not a re-hearing of the case.

The employee must appeal to the Director in writing, by submitting their case statement in writing, within 2 calendar weeks of the date of the letter confirming the disciplinary action and stating their grounds and reasons for appeal and provide any supporting information. The appeal should be based on one of the following:

i. The severity of the disciplinary action and/or,

ii. The finding of the disciplinary hearing on a point of fact and/or,

iii. A failure to adhere to agreed procedure.

All evidence must be submitted in case statements. Witness statements are admissible for inclusion in case statements but witnesses will not be required to attend unless requested by the Director.

If more time is needed to prepare the appeal, the employee should state this and the reasons for the request in their written appeal.

The appeal hearing will be heard within 3 calendar weeks of appeal being received. With the agreement of all parties this time limit may be extended.

The management case statement should outline the disciplinary action taken and explain the reasons for this. This will be sent to the employee at least 1 calendar week before the appeal hearing. 

The decision of the Director is final with no further right of appeal.

5.
Management Guidance

5.i.
Definitions and roles

Fact-Finding Officer – The Fact-Finding Officer will usually be the immediate line manager. Their role is to promptly carry out a fact-finding inquiry into the allegations and to present the facts of the case to a disciplinary hearing. They do not make recommendations other than to assess whether there is a case to be heard by an Interviewing Officer.

The Fact-Finding Officer will not discuss the details of the case with the Interviewing Officer other than to communicate the progress of the inquiry and the issues they need to be aware of for service delivery.  
Interviewing Officer – The Interviewing Officer is the senior manager who has the authority to chair the disciplinary hearing and take disciplinary action. They would not have had prior involvement in the matter, nor have been aware of the details of the case, except to be aware of the allegation and any suspension that may have been necessary or to have asked a Fact Finding Officer to carry out a Fact Finding Inquiry. When reaching their decision the Interviewing Officer must be satisfied that the allegations are supported with sufficient evidence to justify disciplinary action. The Interviewing Officer will present the management case at Appeal.

Director – The Director (or nominated representative) will hear any appeals unless they have previously acted as the Fact-Finding or Interviewing Officer when the appeal will be to the Chief Executive. 

Note: If a grievance against the Fact-Finding Officer, Investigating Officer or Director has been upheld within the previous year an alternative will carry out the role.

Companion – The companion is a fellow employee or a trade union representative.  The companion must not be a more senior manager in direct line management of the employee, a person who is involved or someone who would be likely to prejudice the proceedings.  The companion cannot answer questions on the employee’s behalf.  Informal discussions, counselling sessions and investigatory meetings do not attract the right to be accompanied.
HR adviser - The HR adviser is the professional officer appointed by the HR Service to provide advice on the case and will also attend formal hearings.  The role of the advisor is to provide guidance on the procedure, the conduct of the case and issues relating to consistency.  The advisor provides information on the range of penalties available consistent with the findings of the hearing but does not make this decision.  
The HR Service may appoint more than one advisor to assist with a particular disciplinary case at various stages, or alternatively one advisor may be appointed to deal with the whole case.  
The role of the HR advisor at hearings will be to assist the Interviewing Officer at the hearing, to ensure compliance with the procedure and to provide HR advice on the case.  An HR advisor will also be present at all disciplinary appeals for the purpose of advising the Panel.      
Disciplinary Hearing - The purpose of the disciplinary hearing is for the Interviewing Officer to consider all of the information presented to them and make a judgment as to whether or not the allegations are founded and, if so, to decide, having taken into account any mitigation, on the disciplinary action. 
5.ii
Disciplinary action

There are three levels of formal disciplinary action:

Written warning
Final written warning

Dismissal

In addition to any level of warning, other action can also be taken, if appropriate, according to the circumstances. This may for example, include transfer, suspension without pay for a period not exceeding three months, demotion or loss of increment. 

An employee’s contract of employment can be terminated following further instances of misconduct following a final warning or in cases of gross misconduct. 

Unless the employee is being dismissed for reasons of gross misconduct, the appropriate period of notice or pay in lieu of notice should be provided.
Duration of Warnings
Disciplinary action will not count against an employee indefinitely and any warning issued following a disciplinary hearing will be for a specified duration that is appropriate to the circumstances.  Disciplinary action taken will expire for disciplinary purposes after the following specified periods of satisfactory conduct except:


· In deciding whether dismissal is an appropriate sanction where the latest act of misconduct would, in itself, justify dismissal or

· Where a pattern of misconduct emerges and/or there is evidence of abuse.    In such cases, the employee’s disciplinary record may be borne in mind in deciding the duration of any warning imposed.
The periods of warnings should be appropriate to the circumstances of the case. The following are the maximum periods permitted:-

· Written warning:
12 months. 

· Final written warning:  2 years. 
Appeals

A Director may decide to uphold the decision of the disciplinary hearing, to impose a lower penalty, or may decide not to impose any penalty at all.  However, it is inappropriate to increase a disciplinary penalty imposed at a disciplinary hearing.  
However, the Director may remit the case to the disciplinary hearing, or a new disciplinary hearing.  Alternatively the Director may order a re-investigation of all or some of the facts and for the evidence to be considered at a new or re-convened disciplinary hearing.

5.iii
Criminal Offences
· If an employee is charged with, or convicted of, a criminal offence the line manager must establish the facts of the case and consider the seriousness of the matter. The main consideration should be whether the offence, or alleged offence, is one that is relevant to their employment.
· Disciplinary action should not be taken automatically because the employee is absent from work as a result of being into custody for a criminal offence not related to their work. This will depend on the facts of the case and HR advice must be sought.

· Where a criminal charge has been brought, managers are not obliged to wait until the outcome of the criminal case is known before taking disciplinary action and in most cases it is best not to do so.  Where the conduct that is the subject of criminal charges or convictions requires prompt action, the outcome of the prosecution does not have to be awaited before taking fair and reasonable action. 
· Employees can appeal against disciplinary action in line with the procedure and timescales. However, in the light of new evidence following dismissal, which may include reasons for acquittal, they have the right to have the matter reconsidered by a Director not previously involved in the case. Possible remedies may include reinstatement, re-engagement, or amendment of employment history and references. There is no guarantee of re-employment.

· Managers are not expected to establish whether the employee has committed the offence beyond all reasonable doubt but whether, on the balance of probability, the employee committed the alleged actions, and their relevance to employment.
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Authorised by: Chief Executive


Effective date: 1 February 2011 
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