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	Reason for report

	The Agency Worker Regulations (AWR) must be implemented by 1st October 2011.  This report updates Corporate Board on the AWR and the actions being taken to implement the Regulations.  Arising out of the implementation there will be financial and policy considerations that will be the subject of a future report.




1. Recommendations

1.
That:

1.1.
The contents of this report be noted;

1.2.
The AWR comes into force on 1st October 2011;

1.3.
From 13th June to 8th July 2011 HR, Comensura and Managers must complete a data gathering exercise to identify the appropriate pay and terms & conditions for the circa 800 agency workers currently engaged which needs to be loaded onto the C.Net system (see paragraph 3.1.5.2.); 

1.4.
There are day one entitlements (as set out in paragraph 3.1.4.1.) that come into force on 1st October 2011.  These include access to facilities (such as canteen, childcare facilities etc) and information on job vacancies; 

1.5.
There are entitlements (as set out in paragraph 3.1.4.1.) that come in force after 12 weeks i.e. from 25th December 2011.  These include equal treatment to pay and other basic working conditions (annual leave, overtime etc); and

1.6.
There will be financial and policy considerations that will be the subject of future reports.

2. Reason for recommendation and options considered

2.1.
The Agency Worker Regulations (AWR) must be implemented by 1st October 2011.  To implement the AWR the data gathering exercise referred to in paragraphs 1.2. and 3.1.5.2. must be completed. There will be financial and policy implications arising out of the implementation of the Regulations and this will be the subject of further reports.

3. Key implications

3.1.
Background Information

3.1.1.

Agency Worker Regulations – Guidance.

3.1.1.1.
The Department for Business Innovation & Skills (BIS) has recently published guidance on the Agency Workers Regulations 2010. The guidance seeks to explain how the Regulations will work in practice, and to explain the Regulations' implications for agency workers, employment agencies and hirers.

3.1.1.2.
The Regulations come into force in October this year, and will give agency worker 'temps' the right to equal treatment in terms of "basic working and employment conditions", as if they had been employed directly by the hirer to do the same job. In many cases this will mean that agency workers will be entitled to the same rate of pay as a comparable employee. This will apply after an agency worker has been in post for 12 weeks commencing on or after 1 October 2011.  There are other “rights” that will be effective from day one of an assignment such as training, collective facilities, childcare and eyecare vouchers and vacant post notification. 

3.1.2.

The Guidance

3.1.2.1.
The guidance does not have statutory status and ultimately the interpretation of the Regulations will be a matter for the employment tribunals, through which the Regulations will be enforced. However the guidance is likely to be the first port of call for those looking to interpret the Regulations. The guidance sets out practical examples of how the Regulations will operate and includes sections on:

· Who is covered by the Regulations; 

· Qualifying for equal treatment, which includes calculating the 12-week qualifying period; 

· What is included in the definition of "pay" for the purpose of working out workers' entitlements; 

· Identifying basic working and employment conditions that are covered by the Regulations; and

· Calculating holiday entitlements.

3.1.3.

Impact on statutory consultation processes

3.1.3.1.
The guidance highlights the impact that the Regulations will have on the statutory obligation to provide information under TUPE, in a collective redundancy situation and as part of collective bargaining processes. Where under those processes information has to be provided to employee representatives, the Regulations provide that with effect from 1 October 2011 the information must also include the following information about agency workers:

· The total number of agency workers engaged by the hirer

· The parts of the organisation in which they work, and

· The type of work they undertake.

The Council will have to review its policies on these processes to ensure that they include reference to the requirement to include information about agency workers.

3.1.4.

Points to note.

3.1.4.1.
There are a number of points to note:

· In the regulations an “agency worker” is a person supplied by a

temporary work agency to work temporarily for and under the supervision and direction of a hirer. They have a contract of employment with the temporary work agency or any other contract to perform work and services personally for the agency. Limited Company workers are not therefore included.  They may of course change status before 1st October 2011.

The BIS guidance sets out illustrative examples of who is “in scope” and this is set out below:

Example characteristics of an agency worker (AW)

· The AW works for a variety of hirers on different assignments but is paid by the Temporary Work Agency (TWA) who deducts tax and National Insurance Contributions (NICs);

· The AW has a contract with the TWA but works under the direction and supervision of a manager within the hirer;

· Time sheets are given to the TWA who pays the AW for the hours worked

· If an AW is on sick leave, the TWA pays Statutory Sick Pay (subject to satisfying the criteria applicable to all workers); and

· The TWA pays holiday pay when paid statutory annual leave is taken.

Example characteristics of a worker who is outside the regulations.

· The “employment agency” introduces an individual to an employer for a directly employed role, paid by the employer;

· The contract is agreed between the worker and employer and is open ended or may be for a fixed period; and

· There is no ongoing contractual relationship between the employment agency and the worker.

In summary

	In scope
	Out of scope

	TWAs – including intermediaries – involved in supply of agency worker
	Genuinely in business on own account working for clients or customers (business to business relationship)

	Hirer (end-user)
	In-house temporary staffing banks, secondments

	Agency worker (in tripartite relationship including those working through umbrella companies or other intermediaries)
	Managed Service Contract staff


· The Directive does not affect the employment status of temporary

Workers; 

· Agency workers will have the right to Tribunal claims if the “rights”

under this directive have not been given. (For most claims the Agency and the Council will be called to respond.); and

· The UK government has specified that occupational sick pay,

maternity, paternity, adoption leave, pension and financial participation schemes are not included in the basic working and employment conditions. 

Workers in scope must be given 

· From first day of assignment  - access to amenities or collective facilities, in particular any canteen, child-care, eye care and transport services and access to vacant posts (see below under “Effects for Ealing Council – Recruitment”) to give them the same opportunity as other workers to find permanent employment.

Summary of Day 1 rights

	Comparator for Day 1 Rights
	Access to facilities
	Access to vacancies

	Employee or worker
	Yes
	Yes

	Working for and under the supervision and direction of the hirer
	Yes
	Yes

	Engaged in same or broadly similar work
	Yes
	Yes

	Based at same establishment
	Yes
	Yes

	Based at different establishment
	Yes
	No

	Must still be employed/engaged at the time of the breach of the regulations
	Yes
	Yes



Rights which apply after a 12 week qualifying period:

· The contractual annual leave of the comparative post;

· The pay, shift/ overtime/ bonus and/or any other pay benefit directly

     linked to the work.  This includes increments, pay awards, career

     grade increases/skill level assessments;

· The same working hours, night work, rest periods and rest breaks; and

· Maternity break if original assignment would have continued beyond it. 
“Pay” in summary

	What is included in “pay”
	What this means
	Does not mean

	Basic pay
	“Pay for work done”; annual salary usually converted in hourly/daily rate.

NB to this may be added some or all of the other contractual elements below and includes shift/unsocial hours/pay and risk payments for hazardous duties
	Occupational pension contributions;

Redundancy/severance.

Expenses; occupational sick pay

Occupational maternity, paternity, adoption pay

Note: agency workers are entitled to statutory sick pay (paid by TWA)

	Overtime pay
	Extra pay for additional overtime hours
	An automatic entitlement for extra pay as an agency worker will still need to qualify for overtime as if recruited directly (where such criteria apply to the latter)

	Bonus or incentive payment linked to personal performance
	“Pay for work done” and directly attributable to the individual
	Bonuses based solely on company performance, discretionary one-off bonuses

	Holiday pay
	Above the statutory minimum, can be paid as leave or paid in lieu as part of the hourly/daily rate
	Other contractual and statutory paid leave, (e.g. compassionate leave. Paid time off for union duties or jury service) NB unless employed by the TWA, who would be responsible for any such provision due

	Vouchers or stamps
	Of fixed monetary value so another form of “pay”, such as luncheon vouchers
	Other benefits in kind, Financial Participation Schemes, Phantom Share Schemes

	Paid time off for antenatal appointments
	After the 12 week qualifying period, paid at full hourly rate for the time it takes to attend the appointment
	


Calculation of the qualifying period of 12 continuous calendar weeks in the same role will be complex, e.g.: 

· Work, be it part or whole week, counts as a week for the qualifying period; 

The 12 week clock does not restart for:

· breaks of less than six weeks;

· sick absence of 28 weeks or less;

· many other leave reasons e.g. pregnancy, childbirth, paternity etc;

· hirer’s closed periods meaning temporary cessation (schools etc);

· attendance at court for 28 weeks or less; and

· strike at hirer.

Other agency worker rights:

· Right to receive information - qualifying agency workers will have the right to request information from their agency and/or the Council with legislative time limits for responses;

· Right not to be subjected to detriment for seeking information;

· Complaint(s) to employment tribunal for breach by hirer or agency;

· Paid time off for ante-natal care; and

· Protection by equality and Health and Safety legislation.   

Implications for Ealing Council. 

· High Budget risk – agency charge rate increase for equal pay, job related extras, increased annual leave, ante-natal appointments etc;

· Identifying and applying comparator post entitlements;

· Administration resource to ensure “first-day” rights implemented;

· Monitoring 12 week qualifying periods and implementing pay etc;

· Administration of calculating pro-rata annual leave entitlements and ensuring agencies pay and charge correctly;

· Compiling and issuing information to Comensura for each post; 

· Identifying any other agency workers who are not engaged via Comensura and compiling and issuing information to these agencies for each post;

· Potential Tribunal activity;

· With effect from 1st October 2011 the provision of information (i.e. the total number of agency workers engaged by the hirer, the parts of the organisation in which they work, and the type of work they undertake) to employee representatives to comply with the statutory obligation to provide information under TUPE, in a collective redundancy situation and as part of collective bargaining processes; 

· Recruitment, Recruitment freeze and Internal Only Recruitment and whether agency workers are able to apply for internal only recruitment opportunities.  Legal advice is currently being sought;

· Training.  Consideration is being given to this issue.  It would represent a “real terms” cut to the training budget if it had to cover agency workers too.  There is a view that agency workers can do any training required to do the work they are required to undertake at Ealing Council e.g. policy and procedure training and that they are not allowed on skills courses e.g. relationship management or qualification courses;   

· Schools.  There is currently an issue in respect of Agency Workers engaged by Maintained Community Schools and whether responsibility rests with a School or the Local Education Authority (LEA).  Councils are currently awaiting guidance from the Department for Education (DfE); and

· Notice period to terminate an assignment.  Consideration is being given to this issue.  It would represent a financial cost if an agency worker has to receive the same period to end an assignment as that afforded to an employee as per the Council’s local terms and conditions of employment.  

3.1.5.
Update on Action taken.

3.1.5.1.
A project has been set up to complete the work required to implement the Regulations by the deadline.  A Project Board comprising the Director of Human Resources and Organisational Development and other HR representatives, Legal and Finance representatives had its inaugural meeting on Tuesday 7th June 2011.  A Project Team comprising representatives from HR and Comensura had its inaugural meeting on Wednesday 8th June 2011.  

3.1.5.2. Immediate activities include: 

· Preparing a detailed project plan; 

· Being clear about “definitions”; 

· Developing a communications plan; 

· HR, Comensura and Managers commencing the detailed line by line data gathering/cleanse work that must be completed to identify the appropriate pay and terms & conditions for the circa 800 agency workers currently engaged which needs to be loaded onto the C.Net system.  Comensura will provide this “Data Capture Template” on Monday 13th June 2011 and it must be completed by the deadline of 8th July 2011.  This work will complement the budget (Star Chamber) process through the provision of refreshed accurate data in relation to the workforce costs of agency workers and potentially help the organisation harvest potential savings in this area; and

· Communicating and obtaining buy-in and support from managers to provide the required information on their agency workers.

4. Financial

4.1.
A Finance representative is on the Project Board and the financial implications of implementing the Regulations will be considered as part of the project.  The Financial Strategy Group (FSG) will be considering the Agency Worker Regulations at its meeting on Tuesday 21st June 2011.

5. Legal

5.1.
A Legal representative is on the Project Board and the legal implications of implementing the Regulations will be considered as part of the project and legal advice sort on issue.

6.
Value for money

6.1.
Cost effective and Value For Money (VFM) use of the Council’s workforce in line with the Workforce Strategy – 2011-14.

7.  Risk management

None

8. Community safety

None.

9.
Links to strategic objectives

· Delivering value for money 
We want to keep council tax low and will freeze council tax for a further year. We have also frozen councillors’ allowances for the next four years.

10.
Equalities and community cohesion

An Equality Impact Assessment (EIA) will be completed as part of the project. 

11. Staffing/workforce and accommodation implications: 

Throughout.

12. Property and assets

None.

13. Any other implications: 

Throughout.

14. Consultation

There will need to be consultation with the recognised Trade Unions and a briefing for the Employee Forum. 

15. Timetable for implementation

The Regulations must be implemented by 1st October 2011.

16.  Appendices

None.

17.  Background Information

The Directive on temporary agency work 2008/104/EC published in the Official Journal of the European Union on 5 December 2008;

Statutory Instrument 2010 No.93 – The Agency Workers Regulations 2010, which was adopted April 2010;

The Department for Business Innovation & Skills (BIS) published guidance on the Agency Workers Regulations 2010; 

Workforce Strategy considered by the Employment Committee on Wednesday 2nd February 2011; and

Workforce Strategy and Action considered by CB on Wednesday 16th March 2011.
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