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	DISCIPLINARY PROCEDURE
	


1.  INTRODUCTION
1.1 The purpose of the revised procedures is to support employees to achieve satisfactory standards of conduct whilst also ensuring that all employees receive fair and consistent treatment. They were introduced in April 2009 and will be reviewed after 12 months.

1.2 The procedures have been produced following collective consultation and agreement with the Trade Unions, Management, Equalities group and Human Resources and therefore form part of the terms and conditions of employment. They will be reviewed 12 months after implementation and an equality impact assessment will be done.

1.3 They apply to all employees for the purposes of dealing with matters of misconduct, cumulative or gross misconduct and cases of criminal conviction, unless their terms and conditions of employment specify some other procedures for these purposes e.g.

i) Employees during their probationary service (Refer to Probationary Policy and Guidelines);

ii) Staff employed on the Chief Executive and Chief Officer grades;

iii) School-based staff 

1.4 The procedures do not apply to agency staff.

1.5 The procedures do not apply to poor performance short of negligence which results from a lack of capability to carry out assigned duties and which can be dealt with under the Performance Management procedure.

1.6 The following terms are used in the procedures for the various roles of managers:

(i)
A “Senior Manager” is a manager on a chief officer grade

(ii)
The “Investigating Officer” is a manager identified by a Senior Manager to undertake an investigation

(iii)
The “Presenting Officer” is the same person as the investigating officer unless for some exceptional reason that is not possible

(iv)
The “Hearing Officer” is a manager appointed by a Senior Manager to chair the disciplinary hearing

(v)
The “Appeal Officer” is a person appointed by a Senior Manager to hear any appeal arising from the Hearing Officer’s decision.

2. GENERAL PRINCIPLES

2.1
These procedures recognise that, in many cases, normal day-to-day and informal performance management may be used to deal with minor situations where an employee's conduct does not meet required standards.

2.2 No disciplinary action will be taken until the factual circumstances of a case have been fully investigated.

2.3 At every stage of the procedure, the alleged offender will be advised of the nature of the alleged offence(s).

2.4 When a branch secretary of a recognised trade union is being subject to any potential disciplinary action, then the regional officer must be notified. When a shop steward or convenor is being subjected to any potential disciplinary action, then the branch secretaries must be notified.

2.5 At every stage in the procedure, the employee will be advised in writing of the nature of the complaint against them, and will be given the opportunity to challenge the allegations and state their case before any formal action is taken.

2.6
Islington council strongly recommends that managers undertake disciplinary training prior to carrying out any investigation or presenting cases to a hearing officer and take advice from HR throughout the process.
EMPLOYEE ASSISTANCE PROGRAMME

2.7
It is acknowledged that any employee or manager who is involved in discipline issues can find this difficult. Therefore, the Employee Assistance Programme should be offered to provide support to any member of staff involved in this process, whether they are the subject of the action or the manager who is taking that action.

3
INFORMAL ACTION


STANDARD SETTING

3.1 This is the stage where minor faults are dealt with informally between and employee and their immediate line manager. 

3.2 Managers are expected to discuss issues of concern with the employee with the objective of either advising, coaching, training and / or providing management guidance as appropriate in order to address an issue. 
3.3 The employee will be notified in writing regarding standards expected of them including the reason(s) for the standards being set, improvement required, periods of review and informed that if they do not improve, then they may be subject to formal processes. A copy of the letter and / or file note and / or any associated documentation must be kept on file and disregarded for disciplinary purposes upon expiry of the review period subject to satisfactory conduct. It may only be referred to at any future disciplinary hearing if it is used solely as evidence that the member of staff has been advised that such conduct could be seen as a breach of discipline.

3.4 The employee must be advised that informal action(s) do not form part of any formal action(s) although further occurrences may result in moving to the formal stage. 
3.5 Where the matter /issue is more serious, or an informal discussion does not resolve the problem satisfactorily, then formal action may begin.

3.6 At such meetings, the employee is not expected to attend the meeting with any representative and / or companion unless it is in extenuating circumstances. However, if they feel that they would like the support of a union representative or work colleague, this will be considered by the union and manager.

3.7 The review will not exceed one year. Please also note that the outcome of formal action may also result in standard setting.

4 FORMAL ACTION 

4.1
MISCONDUCT

Misconduct is normally deemed to be minor and not to result in summary dismissal. The following areas are regarded as examples of misconduct:
a) Failure or refusal to follow / comply with reasonable management instructions.

b) Continued unauthorised absence, failure to follow attendance and time keeping requirements.

c) Continued failure to follow organisation procedures.

d)  Wilful failure to sustain satisfactory standards of work without justifiable reason.

4.1 GROSS MISCONDUCT

Gross misconduct is misconduct which is serious enough to destroy the contract between Islington council and the employee, and to make any further relationship of trust impossible in relation to their continued presence at work.  The following are regarded as examples of gross misconduct:

a) intentional direct and indirect discrimination (including harassment) and intentional victimisation against any Islington council member of staff, stakeholders / clients or members of the public on the grounds of race, sex, marital status, sexual orientation, disability, age or religious belief;

b) theft, unauthorised possession or removal of property belonging to Islington council, any member of staff, stakeholders / clients or members of the public;

c) serious failure to comply with the Islington council employee Code of Conduct;     

d) dishonest conduct;

e) inappropriate sexual conduct;

f) fighting;

g) physical assault and threats of violence

h) falsification of information, timesheets, subsistence and expenses claims etc.;

i) malicious or reckless damage to Islington council property;

j) corruption;

k) serious incapability for work due to being under the influence of alcohol or drugs;

l) evasion of payments due to Islington council or its service partners (including non-disclosure or those who fail to make payment within an agreed reasonable timeframe);

m) fraudulent claims for benefits, including housing benefit, Council Tax and income support

n) cumulative or persistent acts of misconduct;

o) gross negligence;

p) gross incompetence;

q) bullying;

r) unauthorised disclosure of confidential information;

s) being an accessory to an act of gross misconduct;

t) knowingly providing false evidence in relation to a disciplinary matter;

u) unauthorised employment during working hours, sick leave and special leave;

v) bringing Islington council into disrepute (lack or decline of good reputation);

w) undermining trust and confidence;

x) conduct which jeopardises health and safety;

y) serious failure to comply with Islington council’s equality and diversity policy

z) Abuse or unauthorised  use of Islington council facilities i.e. office equipment (internet, email, mobile phone, credit / purchase card), tools, ;

aa) serious criminal convictions.
ab) Improper use of an employee’s position for his/her or another’s private advantage, or an attempt to do so.

4.3
This lists are neither exclusive nor exhaustive and there may be other offences of similar gravity, which would also constitute gross misconduct.  Therefore, the list can only be regarded as illustrative.

4.4
In determining the seriousness of an offence, factors need to be determined in relation to the seriousness of an offence, the type and extent of the offence(s), the recurrence of the offence(s), the consequences of the offence(s) and the level of the employee’s responsibility.

5 TIMESCALES 

5.1
Timescales as outlined in the procedures and appendices will be followed. Should more time be required, then the timescales may be extended by the Senior Manager. However the alleged offender and or their representative / work colleague have to be kept informed.

6 STAFF WHO ARE CONVICTED, BOUND OVER, OR CHARGED WITH A CRIMINAL OFFENCE

6.1
Employees must immediately inform their Senior Manager and line manager if they are convicted of any criminal offence, bound over (to keep the peace and be of good behaviour following a conviction) or have accepted a caution from a police officer (about an offence), for activities inside or outside work. This applies to all criminal offences, whether or not they are related to work.

6.2
An employee who is charged with a serious criminal offence must, in confidence, keep her/his Senior Manager and line manager informed of progress.

6.3 In these procedures the term "convicted" or "conviction" includes being bound over or cautioned.

6.4 If an employee is charged with, or convicted of, a criminal offence not related to work, this is not in itself reason for disciplinary action. The manager should establish the facts of the case and consider whether the matter is serious enough to warrant starting the disciplinary procedure. The main consideration should be whether the offence, or alleged offence, is one that makes the employee unsuitable for their type of work. An employee will not be dismissed only because they are absent from work as a result of being remanded in custody. In all cases an investigation should be carried out in the first instance to determine whether disciplinary action is necessary.

6.5
An employee will normally be dismissed automatically if through criminal conviction or other professional misconduct they lose their professional/ISA registration.
7 REPRESENTATION

7.1
Employees who are the subject of these procedures have the right to consult and be accompanied and / or represented by a certified trade union official or Islington council colleague at all stages set out below.  This includes investigations.  Reference to "employee" in these procedures includes her/his representative.
These procedures do not allow for an employee to be accompanied and / or represented by anyone other than a certified trade union official who has had training or Islington council colleague. 

7.2 If there is any potential conflict of interest involving the chosen individual or the presence of the person prejudicing the hearing this will be discussed with the relevant parties, e.g. branch secretary / regional official, employee concerned. 

7.3 Once a union representative has been identified, they should be copied into all correspondence to do with the case.

8 LACK OF COMPETENCE/GROSS NEGLIGENCE/GROSS INCOMPETENCE  

8.1
For problems due to lack of competence see the Performance Management procedure.   Where an employee commits a single error, the consequences of which are actually or potentially extremely serious, the Performance Management procedure may not apply and the matter (i.e. an issue of gross negligence) may be considered under these procedures for formal action.  Similarly, any allegations of negligence may be considered under these procedures for formal action. 

9          RESPONSIBILITIES 

9.1      HR RESPONSIBILITIES

9.1.1 HR will provide the training, support and briefings on the disciplinary and grievance procedures for managers as appropriate.
9.1.2 HR will support and advise managers during the investigation and appeals process where required. Their role will not include taking minutes.
9.1.3 HR will treat information relating to the disciplinary issue confidentially, except to the extent that disclosure is appropriate in the course of the investigation or hearing or appeal or in court or tribunal proceedings the employee requests that their own information be disclosed.
9.1.4 In conjunction with the investigating officer, HR will ensure that the various stages of the procedure, including agreements and notes of meetings, are recorded with the employee’s personal file and copies made available to the employee. 
9.1.5 In conjunction with the Investigating officer, where HR is directly involved, they will ensure that deadlines in the procedures are adhered to, and where this is not practical, that the employee is advised of the delay and reasons for it. A timescale for the investigation should be agreed with the Senior Manager and Investigating Officer and they should identify any factors which could result in delay and steps which could minimise their impact.
9.1.6 HR will advise on alternatives to suspension such as restricted duties or work from alternative locations.

9.1.7 HR will monitor all suspensions which last for more than one month and these will be referred to Senior Managers with recommendations for resolving them promptly.

9.1.8 HR will maintain model letters for use by the investigating officer at all stages.

9.1.9 HR will monitor all disciplinary issues including outcomes for equalities and other implications.

9.1.10 Where necessary, HR will liase with the relevant Senior Manager to agree the appointment of an appropriate Investigating Officer, for example when a cross-departmental disciplinary matter has been raised.

9.1.11 HR will ensure that the notes of any investigatory interviews should be provided to the interviewee for any comments and be signed and dated by them.

9.1.12 HR will set up the hearing.

9.1.13 HR will arrange the dates, time and venue within the reasonable timescales as laid out in the procedures.

9.1.14 HR will notify the unions / witnesses

9.1.15 HR will always be present at cases involving gross misconduct and at any hearing and appeal.

9.1.16 HR will arrange hearings within an employee’s core working hours except where they do shift work.

9.1.17 HR will ensure that all formal disciplinary action is recorded on Human Resources Resourcelink system.

9.2       HEARING OFFICER’S RESPONSIBILITIES

9.2.1       To ensure that procedures have been adhered to.

9.2.2 To hear the case and base their decision on the balance of probabilities using information provided to them for the hearing.

9.2.3 To make a decision regarding allowing independent observers (i.e. either Islington council staff or recognised union representatives) subject to all parties agreeing to such request.

9.3       INVESTIGATING / PRESENTING OFFICER’S RESPONSIBILITIES

9.3.1 Islington council strongly recommends that managers undertake disciplinary training prior to carrying out any investigation or presenting cases to a Hearing Officer and take advice from HR throughout the process.

9.3.2 The Investigating Officer should interview all parties i.e. alleged offender, complainant, any witnesses and take statements where possible.

9.3.3 The Investigating Officer should arrange at a local level for a minute taker to take all notes of the investigatory interviews and meetings.

9.3.4 The notes of any investigatory interviews should be provided to the interviewee for any comments and be signed and dated.

9.3.5 The Investigating Officer should normally complete the investigation within 20 working days. Any delay should be communicated to all concerned parties. A timescale for the investigation should be agreed with the Senior Manager and HR and it should identify any factors which could result in delay and steps which could minimise their impact.

9.3.6 The Investigating Officer and HR will refer any recommendations for suspension to a Senior Manager and will consider all suspensions which last for more than one month and these will be referred to the Senior Managers with recommendations for resolving them promptly.

9.3.7 Following any investigations, the Investigating Officer should notify the alleged offender either via a meeting or in writing. He/she should produce a report containing the findings and recommendations. Where it’s not practical to produce the report within the normal timescale, the Investigating Officer should keep the employee informed of progress on the investigation and an agreement should be reached on amended timings. If no agreement can be reached then the manager must inform the employee of the amended timings.

9.3.8 If following the investigation, there is no substantial evidence, then the alleged offender will be notified in writing and all records removed from the personal file.

9.3.9 If, following the investigation, there is evidence to proceed to a hearing, the Investigating Officer will present the case as the Presenting Officer.

9.4       EMPLOYEES’ RESPONSIBILITIES

9.4.1 The employee should give the manager the name of the individual they have chosen to accompany or represent them and, if they are a recognised union official, which union they represent.

9.4.2 The employee is required to attend investigatory interviews. Where they fail to attend without a reasonable explanation, then information may be gathered in their absence by those who acknowledged or witnessed the situation taking into consideration the reasons for non – attendance otherwise a temporary adjournment may be considered.

9.4.3 If non – attendance is due to a medical reason, then a medical certificate / note must be submitted outlining the reasons for the non-attendance. Where the employee is unable to attend any formal investigatory interviews, then they must arrange representation on their behalf or submit written statements. 

9.5        ISLINGTON COUNCIL COLLEAGUE / CERTIFIED UNION REPRESENTATIVES’   RESPONSIBILTIES

9.5.1 The Islington council colleague / certified union representative has the legal right to put the employee’s case, consult with the employee, sum up the case and respond on the employee’s behalf, to any views expressed at the hearing. 

9.5.2 If the Islington council colleague / Union representative is not available on the fixed date for a hearing, then in accordance with section 10 of the Employment Relations Act 1999 (ERA 99), they can request a postponement provided that the alternative date is reasonable and is not more than 5 working days after the date of the original hearing or is a date arranged by mutual agreement between the parties.

9.5.3 Employees who act as representatives at hearings including appeals are entitled to reasonable time off with pay during working hours to perform in these functions and to also receive appropriate training. The line manager will require supporting evidence. Acting as a representative in any investigatory interviews / meetings is voluntary and should be carried out in the employee’s own time. No detrimental action will be taken against the representative because they choose to act, or refuse to act, on behalf of another Islington council colleague. Any time off has to be agreed in advance with the line manager.

9.6        NOTE TAKER’S RESPONSIBILITIES

9.6.1 To take notes and ensure that they are given to all parties for approval. These should be given to the Investigating Officer or Hearing Officer first then the other members of the meeting.

9.7 SENIOR MANAGER’S RESPONSIBILITIES

9.7.1 To authorise any changes to employees’ working arrangements/duties or suspensions or delegate to specified managers in service areas. Suspensions must be agreed by a Senior Manager and reported to the Corporate Director.

9.7.2 To identify an Investigating Officer.

9.7.3 To consider all suspensions referred to them which last for more than one month and actions which could be put in place to resolve them promptly and to review this on a regular basis.

	INVESTIGATIONS


10. INVESTIGATIONS/ACTIONS WHICH MAY LEAD TO A FORMAL HEARING

10.1. Before formal action is taken the matter should be fully investigated within the agreed timescales in accordance with appendix 1 to establish the facts of the case.  As part of this investigation the employee and any witnesses will be interviewed other than in exceptional circumstances. If the employee or any witness wishes to have a union representative or work colleague with them for support, this will usually be allowed.

10.2. Once the investigation has been completed, and there is a case to be answered, the employee is so advised and the complaint(s) referred for hearing to an appropriate manager as defined in section 14.

10.3. Following an investigation, the employee will be informed of the proposed action, such as:

· To refer the matter to a formal hearing;

· To deal with the matter informally;

· To deal with the matter under the Performance Management procedures; 

· To take no further action.

10.4   If at any time during the initial investigative interview, it becomes clear that formal disciplinary action may be initiated, then following or during that interview, the Investigating Officer or employee may request to reconvene at a later date so that the employee may be allowed the right to be accompanied and / or represented by a certified TU representative or Islington council colleague if they do not already have any representation.

10.5 Upon completion of the investigation and before writing up the final report, the Investigating Officer must let the employee know the outcome / action either in person or in writing.

11 
PRECAUTIONARY MEASURES PENDING COMPLETION OF AN INVESTIGATION AND/OR PENDING A FORMAL HEARING

Precautionary measures
11.1
An employee may be removed from all or some of her/his normal duties as a precautionary measure pending completion of an investigation into alleged misconduct or gross misconduct (or where the employee has been criminally convicted, has been bound over or has been cautioned), which is serious enough that the employee's dismissal may result.

11.2 
Precautionary measures include:

· Placing the employee on limited duties

· Temporarily transferring the employee to other duties and/or another workplace;

· Providing the employee with work to do at home.


An employee who is subject to one of the above measures will continue to receive full pay.

11.3 
Where it is untenable for the employee to carry out any duties at all, it may be necessary to suspend the employee from duty as a precautionary measure pending completion of the investigation.  Suspensions must be agreed by a Senior Manager and reported to the Corporate Director. This may be delegated to specified managers in service areas. Such a precautionary suspension will be on full pay. This must be reviewed regularly.

11.4
Where an employee is suspended from work,  the following conditions apply:

· All Council property, e.g. mobile phones, laptops, electrical equipment, files, name 
badge, keys, must be handed in to a named manager.

· The employee should not enter any Council premises without prior arrangement 

with the manager.

· The employee should not contact any Council employee or contractor or supplier 

without prior agreement from the manager. 

· The employee should not contact any children, parents or staff of any named 

workplace without prior agreement from the manager.

· The employee should be available at all times during their normal working hours to 
assist with the investigation. 

· If an employee is sick, the normal notification and certification requirements of the 
Council sick pay scheme apply. 

· If an employee wishes to apply for annual leave during a suspension this should be 
done through their line manager. Employees can continue to take annual leave 

during a suspension.

11.5
Employees can contact their trade union representative and meet with them by arrangement on council premises, if necessary.  Employees should also be allowed access to informaton as part of their defence.

11.6 
Employees who are residents of the borough may still conduct business with the council as a resident – e.g. going to a council office to pay their council tax.

11.7
Failure to comply with the above conditions without permission, failure to co-operate with an investigation, impeding an investigation and the destruction and/or alteration of evidence are disciplinary offences in themselves and may render an employee liable for further disciplinary action and/or withholding of pay.

11.8
A precautionary suspension pending the completion of an investigation is not a disciplinary penalty and does not imply any decision about the merits of the case itself.

Measures pending a formal hearing

11.9 
On completion of an investigation, and if it is decided that the case should be referred for consideration to a formal hearing, measures described in paragraphs 11.1 to 11.3 may be imposed, continued or amended, pending the formal hearing.  In most cases concerning fraud and serious financial irregularity, and in some other exceptional circumstances, a suspension may be on no or reduced pay.

Cooling-off periods

11.10 Where appropriate, employees may be sent off duty for a cooling-off period for the rest of the day on which the incident occurs and no more than one complete day in addition.  An employee will receive her/his contractual pay during cooling-off periods.

Measures in cases of criminal charges

11.11 Where an employee has been charged with a criminal offence and if the presence of the employee at work would adversely affect the Islington council 's interests, other staff and/or the service(s), similar measures to those described in paragraphs 11.1 to 11.3 above may be imposed.  Suspensions on no pay or less than full pay may be implemented where appropriate.

All measures

11.12 The employee is advised, in writing, of the conditions attached to any changes in working arrangements/duties or suspension from duty.  Failure to comply with these conditions without permission, failure to co-operate with an investigation, impeding an investigation, and the destruction and alteration of evidence, are disciplinary offences in themselves. Employees who are suspended from duty with pay may have their pay stopped immediately if they fail to comply.  The letter should state the provisions of paragraph 11.12 and, as appropriate, paragraphs 11.10 or 11.11.

11.13 Senior Managers are responsible for authorising any changes to employees' working arrangements/duties or suspensions.  This may be delegated to specified managers in service areas.   Ideally, precautionary suspensions should be authorised by a Senior Manager before they take place. Human Resources should also be notified. If the appropriate Senior Manager (or a delegated manager) is unavailable to sanction a suspension from duty (or some other appropriate measure), and circumstances are such that an employee should no longer remain at work, managers/supervisors may send an employee out of the workplace.  However, such action by a manager/supervisor should be agreed by a Senior Manager (or delegated manager) within two working days. The manager/supervisor will be responsible for carrying out the suspension. As close as possible to the day of the suspension, the Senior Manager should identify an Investigating Officer.

11.14 Changes to employees' working arrangements/duties as a precautionary measure pending completion of an investigation or pending a formal hearing must be reviewed by the appropriate Senior Manager (or delegated manager) regularly.

11.15 An employee on no or reduced pay suspension will be entitled to reimbursement of any loss of pay if formal disciplinary action does not proceed or the complaint(s) at a formal hearing is not substantiated.

11.16 The use of an alternative to suspension from duty does not imply a lessening of the seriousness of the issues under investigation or awaiting consideration at a formal hearing.

11.17 The use of any of the above measures pending completion of an investigation and/or pending a formal hearing is not a disciplinary penalty and does not imply any decision about the merits of the case itself.


What happens if a grievance is raised during a disciplinary case?

11.18 If the employee raises a grievance relating to the case during the course of the investigation or hearing, this would normally be dealt with as part of the disciplinary procedure and should form part of the employee’s defence. However, consideration should be given as to whether it is appropriate to suspend the disciplinary procedure for a short period while the grievance is dealt with. Where the grievance and disciplinary cases are related it may be appropriate to deal with both issues within the same timescale and not one after the other.
	ARRANGEMENTS FOR A HEARING


12 PRELIMINARY ARRANGEMENTS FOR HEARING THE CASE
Nature and details of complaint

12.1 The employee is informed in writing of the complaint(s) against her/him.  (This should be in as much detail as possible to enable the employee to know what is being alleged about her/his conduct or relevance of a criminal conviction to her/his employment.) This should include the investigation report and management documents.

Notice of the Hearing

12.2 The employee is given a minimum of eight clear working days notice of the date, time and place of the hearing. (This does not include the day the pack is sent out or the day of the hearing)

12.3 The employee is also advised, in writing, of the following:

Right to be Accompaniment and / or Representation

a) The right to be represented / and or accompanied by a certified trade union official or an Islington council colleague (see section 7 above).

Failure to attend

b) That the hearing may proceed in the absence of the employee if s/he fails to attend (without a satisfactory reason) using all available information known at that point. If the employee fails to attend through circumstances outside their control and unforeseeable at the time the meeting was arranged or if their Trade Union representative or work colleague is unable to attend, the employee can suggest another date as long as it is reasonable and not more than five working days after the date originally proposed. This five-day time limit may be extended by mutual agreement.

Officers hearing the case and range of penalties

c) The name and designation of the manager who will hear the case, and the range of penalties that s/he may impose.  Where appropriate, the employee is informed that the charge(s) under consideration could result in dismissal if found, because:

i) it (they) could be considered as gross misconduct or

ii) of the existence of a previous disciplinary record.

Warning of financial recovery

d) If appropriate, a warning that consideration may be given to recovery (usually made by deductions from pay) of any financial loss to Islington council as a direct result of any misconduct/criminal conviction.

Copy of procedures

e) That a copy of these procedures is enclosed

Documentation

12.4 There is an expectation that the Presenting Officer will produce a complete investigatory pack. However, any additional evidence gathered by the employee (and presenting manager in exceptional circumstances) as part of the investigations must be provided to Human Resources at least three working days before the hearing, and may be used in evidence at the hearing. Employees are expected to prepare their case in their own time. In exceptional circumstances, and with the expressed approval of their line manager, this may be done during working hours.

12.5 Any documentation / statements should be supported by attendance at the hearing of any witnesses, so as to allow the employee / management the right to question each witness.

12.6 In exceptional circumstances the Hearing Officer may allow additional documents to be presented at the hearing, if they could not have reasonably been presented within the stipulated time, and subject to the other party being allowed to seek an adjournment or agreed temporary postponement.

Attendance at Hearings

12.6 All employees attending their own disciplinary hearing/appeal will not be paid for any additional hours outside their normal hours of work, nor will s/he receive any subsistence allowances. 

12.7 It is expected that hearings will be heard within an employee’s working hours except where this is impractical.

12.8 If the alleged offender is going to have witnesses, then the list of names should be submitted to HR at least three working days before the hearing.

Documentation provided to the manager who will hear the case
12.9 A copy of the charges/details of the conviction, and the documentation sent to and received from the employee, should be with the manager hearing the case at least three working days before the hearing.

	PROCEDURE AT THE HEARING


13 PROCEDURE AT THE HEARING
13.1 A note of the proceedings at the hearing will be taken.  It is not necessary that this is a verbatim record but it should give an adequate account of proceedings.

13.2 The Hearing Officer (and her/his adviser) will introduce all present and explain the purpose of the hearing. They may ask questions of or seek clarification from either party or witnesses at any stage.

13.3 Both the employee and the Presenting Officer will be asked if they intend to have witnesses as well as asking the employee whether they admit / or deny the allegations. Witnesses will be called as required and after giving evidence will be released by the Hearing Officer in consultation with all parties.

13.4 The employee indicates whether:

a) in the case of alleged misconduct s/he admits the charges as set out in the letter convening the hearing;
OR
b) in considering a criminal conviction the details of the criminal conviction are correct.

13.5 Where the charge(s) is admitted or a criminal conviction(s) is being considered, proceed   
           from sub – section 13.7.

13.6 Where the charge(s) is not admitted proceed from sub – section 13.15.

	WHERE THE ALLEGATION (S) IS ADMITTED, OR A CRIMINAL CONVICTION (S) IS BEING CONSIDERED

13.7 The Presenting Officer gives a brief outline of the case.

13.8 The Presenting Officer gives the employee's general employment record with Islington council including, but not necessarily limited to post, length of service and any informal/formal disciplinary action on file.  The Preseting Officer will be asked if there are any expired or current warnings on file before a penalty is decided. The employee may challenge any of the details given.

13.9 The employee may make a brief statement and present mitigation (e.g. as to their personal circumstances) with reasons why a lenient penalty would be appropriate and s/he may call character witnesses (or present written statements).  The Presenting Officer may question or challenge any information given.

13.10 The Hearing Officer and her/his adviser, if present, may question either party and/or witnesses at any time in the hearing.

13.11 Both parties leave the hearing.

13.12 The Hearing Officer decides the appropriate penalty (ies).  See 14.

13.13  Both parties are recalled or, if the employee agrees, written to and informed of the disciplinary action to be taken. All decisions are implemented with immediate effect.

13.14 The employee is informed that s/he may appeal in writing to the Senior Manager within 5 working days of the date of receipt of the letter notifying the outcome of the hearing on the grounds set out in sub – section 15.1 below.

13.15 The decision and right of appeal are confirmed in writing to the employee within 5 working days of the hearing.


	WHERE THE ALLEGATION (S) IS NOT ADMITTED THE PROCESS BELOW IS FOLLOWED.
13.15 The Presenting Officer presents the case.  The Presenting Officer gives evidence of the complaint and calls any witnesses.

13.16 The employee may question the Presenting Officer and any witnesses.

13.17 The Hearing Officer and her/his adviser, if present, may question either party and/or witnesses at any time in the hearing.

13.18 The Presenting Officer may re-examine the witnesses on matters raised for clarity.

13.19 The employee presents their defence. The employee gives evidence and calls any witnesses.

13.20 The Presenting Officer may question the employee directly and any witnesses.

13.21 The employee may re-examine the witnesses on matters raised for clarity.

13.22 The Presenting Officer makes a closing statement, followed by the employee.  No new evidence can be introduced in or after the closing statements.

13.23 Both parties leave the hearing room.

13.24 The Hearing Officer decides whether, on the balance of probabilities, the charges are substantiated or not. The Hearing Officer also reserves the right to recall any of the people involved in the case if any clarity is required on the basis of only the information submitted and presented but not new evidence. 

13.25 Both parties return to the hearing room and are informed of the decision. If the decision is not to uphold the complaint the hearing ends and the employee will be notified in writing within five working days of the hearing.  If the decision is to uphold the complaint the hearing will proceed as follows.

13.26 The Presenting Officer gives the employee's general employment record with Islington council including, but not limited to post, length of service and any informal/formal disciplinary action on file.  The Presenting Officer will be asked if there are any expired or current warnings on file before a penalty is decided. The employee may challenge any of the details given.

13.27 The employee may make a brief statement and present mitigation (e.g. as to her/his personal circumstances) with reasons why a lenient penalty would be appropriate and s/he may call character witnesses (or present written statements).  Presenting Officer may question or challenge any information given.

13.28 Both parties leave the hearing.

13.29 The Hearing Officer decides the appropriate disciplinary penalty (ies).  See section 14. 

13.30 Both parties are recalled or, if the employee agrees, written to and informed of the disciplinary action to be taken.  All decisions are implemented with immediate effect.

13.31 Where the evidence is not conclusive then the decision will be based on the balance of probabilities taking all verbal and submitted evidence into consideration.

13.32 Written notification of the decision will be given to the employee including the reasons for the outcome, any recommendations, action, penalty, implications and consequences of any potential future misconduct or gross misconduct, effective date of the penalty, right of appeal, any further action required and potentially the lifting of suspension (where appropriate) and return to work.

13.33 The employee is informed that s/he may appeal in writing to the relevant Senior Manager within 10 working days of the date of the letter notifying the outcome of the hearing, on the grounds set out in sub-section 15.1 below.

13.34 The decision and right of appeal are confirmed in writing to the employee within 5 working days after the hearing.


14.   PENALTIES
14.1 The ranges of penalties open to different managers are listed in the table below.  The minimum penalty available is a written warning.  Written/final written warnings may be awarded on their own or combined with other penalties as detailed in the table.  The lengths of time (currency) that the written/final written warning remains on the personal file, when awarded on their own or in conjunction with another penalty, are also listed.

	MANAGERS
	PENALTY

  Refer to notes at the foot of the table
	HOW LONG WARNING WILL STAY ON PERSONAL FILE

	Corporate Directors

Senior Managers (paid on Chief Officer scale)

Managers designated by the Senior Managers who hold significant managerial responsibility over a defined service, function or area
	Gross Misconduct:

Dismissal with notice or payment in lieu of notice

Summary dismissal for gross misconduct

Informal action: Standard setting

Final written warning (that further proven misconduct may result in dismissal)

Where appropriate, final written warnings may be combined with one or more of the following:

· Loss of increments within the employee’s current salary scale. This would usually be one increment but the maximum would be the bottom of the scale (with justification) *
· Transfer to another post on the same or equivalent grade.

· Recovery of financial loss for Islington council

· The withdrawal of a threshold payment for employees on grades PO9 and above and not being eligible for such a payment while the subject of disciplinary proceedings or during the currency of a disciplinary penalty.

· Consideration to stopping an honorarium payment if a disciplinary penalty is imposed

A combination of any of the above

PLUS PENALTIES BELOW
	1 to 3 years to be confirmed

	Other managers in addition to those above who are designated by the Senior Managers as being authorised to impose these penalties
	Misconduct

Informal action: Standard Setting

Written warning (about future conduct)

Where appropriate, written warnings may be combined with one or more of the following:

· The withdrawal of a threshold payment for employees on grades PO9 and above and not being eligible for such a payment while the subject of disciplinary proceedings or during the currency of a disciplinary penalty.

· Consideration to stopping an honorarium payment if a disciplinary penalty is imposed
	1 to 3 years to be confirmed


*
The loss of an increment can be effected immediately i.e. the employee's salary is reduced with immediate effect. Annual incremental progression thereafter is based on the date of the hearing at which the penalty was imposed.
	APPEALS


15.   GROUNDS OF APPEAL

15.1  When registering an appeal (i.e. which must be within 10 working days of the date of the letter notifying the outcome of the hearing) the employee must state her/his grounds. Then the employee will provide full details as soon as is practicable or at least within 3 working days of the appeal date. 

	Case
	Appeal on the following grounds

	Misconduct /Gross Misconduct
	Against the decision to uphold the charges and the penalty (ies) imposed 

OR

Against the penalty (ies) imposed only;

AND/OR

That the procedures at the original hearing were breached sufficiently as to result in an unfair hearing.

                                                        AND/OR

That new evidence has come to light.



	Criminal Conviction
	Against the penalty (ies) imposed only;

AND/OR

That the procedures at the original hearing were breached sufficiently as to result in an unfair hearing. 




16.   ARRANGEMENTS FOR AN APPEAL
Appeals on, or including, procedural grounds

16.1           The advice of a Senior Human Resources Business Partner will be sought when any appeal includes allegations that the procedures at the original hearing were breached sufficiently so as to warrant a re-hearing of the case.  If the Senior Human Resources Business Partner considers that serious procedural problems may have been identified, s/he will consult the Director of Human Resources taking the advice of Islington council legal advisers as necessary, and decide whether to immediately refer the case for a re-hearing by an appropriate manager or for the appeal to be considered by the appeal panel.  The decision is final and no further right of appeal. If the result of an appeal hearing is a re-hearing, then all penalties will be lifted until the decision is known.

Managers Hearing Appeals

16.2           An appeal will be considered by a more senior manager than the Hearing Officer, except where the decision at the original hearing was taken by a Senior Manager, in which event the appeal may be considered by another Senior Manager or the chief executive.

16.3          No manager will hear an appeal if s/he was personally involved in giving evidence at the original hearing or if s/he was the manager who heard the case originally.

Notice of the Appeal Hearing

16.4          The employee is given at least 5 working days’ notice of the date, time and place of the hearing.

16.5         The employee is advised, in writing, of the following:

Right to Representation

a) The right to be represented by a certified trade union official or Islington council 


employee. 

Non-attendance at the hearing

b) That the hearing may proceed in the absence of the employee if s/he fails to attend the hearing without any reasonable justification.

Forum for hearing the appeal

c) The name of the Appeal Officer who will hear the appeal and that the penalty may be varied at the appeal i.e. the Appeal Officer has the authority to impose a more or less severe penalty.

d) That the Hearing Officer will present the management case.

Documentation

e) A copy of any documents, which either party presented in evidence at the disciplinary hearing, and the notes of the original hearing, will be made available at the appeal and are enclosed for the employee.  If any further written documentation is to be presented by the employee in support of his/her appeal this should be provided to the appeal manager at least three working days prior to the appeal hearing. New evidence may only be introduced if it has become available since the date of the original hearing and its existence could not have been reasonably known of or foreseen before that hearing.

Copy of Procedures
16.6       The employee shall be provided with a copy of these procedures.

Documentation sent to the manager who will consider the appeal
16.7        A copy of all papers detailed in paragraphs 16.5 and 16.6 will be sent to Appeal Officer at the same time as they are sent to the employee.

17.   PROCEDURE AT AN APPEAL HEARING
	17.1 The appeal is not a rehearing but is intended to review the decisions at the original hearing and decide whether they were reasonable in the circumstances. 

17.2 New evidence may only be introduced if it has become available since the date of the original hearing and its existence could not have been reasonably known of or foreseen before that hearing.  Witnesses may be called only to present new evidence with the agreement of the Appeal Officer, and may be questioned and re-examined.  After giving their evidence, witnesses will be released in consultation with all parties. 

17.3 The Appeal Officer, and her/his adviser, if present, may question either party and/or witnesses at any time in the hearing.

17.4 The employee confirms the grounds on which s/he is appealing.  Any unresolved procedural issues will be considered at this point.

17.5 The employee or her/his representative makes a statement on the reasons for her/his appeal and may call witnesses (subject to paragraph 17.2 above).

17.6 The Presenting Officer may question the employee and any witnesses.  The employee may re-examine any witnesses.

17.7 The Presenting Officer replies to the appeal and may call any witnesses (subject to paragraph 17.2 above).

17.8 The employee or her/his representative may question the management representative and any witnesses.  The Presenting Officer may re-examine any witnesses.

17.9 The Presenting Officer may make a final statement followed by the employee or her/his representative.

17.10 Both parties withdraw.

17.11 The Appeal Officer decides, depending on the grounds of appeal, whether:

a) the decision to find the complaint(s) proven should be upheld;    AND/OR
b) the original penalty (ies) should be confirmed or a more (only on presentation of new evidence) or less severe penalty awarded;                                    AND/OR                                                       

c) To make any appropriate recommendations;                                 AND/OR
d) Any combination of the above

17.12 When a decision is reached the parties are recalled or if the employee agrees, written to and informed of the decision including the reasons for the final decision. 

17.13 Where the evidence is not conclusive then the decision will be based on the balance of probabilities taking all verbal and submitted evidence into consideration.

17.14 The decision on the appeal is final and is confirmed in writing within 5 working days of the hearing.

	


APPENDIX 1

ISLINGTON COUNCIL DISCIPLINARY PROCEDURE

TIMESCALES

1
Alleged misconduct/gross misconduct

2 Decision to be taken on whether cooling-off or precautionary measures are to be used. If this decision is taken by a manager below Senior Manager, it must be agreed by them and reported to the Corporate Director.

3
Investigating Officer to write to the employee to advise them of the alleged misconduct/gross misconduct and to confirm any cooling-off or precautionary measures. Ideally, the date for the investigation meeting should be included in this letter. (Letter 1, 2 or 3 to be used)

4
Investigation to commence. Investigating Officer to meet with employee and any witnesses and gather any relevant information. Aim to conclude the investigation within 20 working days of the alleged misconduct/gross misconduct. Employee to be advised about any delay to this timescale. (Letter 4 to be used for witnesses)

5
At the end of investigation, decision to be taken on outcome and report to be written (Model Management Report DL13 can be used):

· No action to be taken – let employee know and confirm in writing (Letter 5 to be used)

· Deal with the matter informally – meet with employee to look at issues, including standard-setting if appropriate and confirm in writing (Letter 6 to be used)

· Competence issue – refer to Performance Management procedure and confirm in writing (Letter 7 to be used)

· Proceed to disciplinary hearing – write to the employee to confirm and follow up in writing with the papers to be used at the hearing. Allow at least eight working days between receipt of letter and hearing. (Letter 8 or 9 to be used).

6
Hearing to take place, with at least eight working days’ notice (not including the day the letter is sent out and the day of the hearing), and decision to be sent to employee within five working days of the hearing. Employee has the right to appeal within ten working days of the date of the letter confirming the outcome of the hearing. (Letter 10 to be used)

7
Appeal to take place as soon as possible, with at least five working days’ notice, and decision to be sent to employee within five working days of the appeal. (Letter 11 and 12 to be used)

APPENDIX 2
ISLINGTON COUNCIL DISCIPLINARY PROCEDURE

TEMPLATE LETTERS

DL1
Set up investigation meeting

DL2
suspension and set up investigation meeting

DL3
precautionary measures and set up investigation meeting

DL4
letter for witness

DL5
outcome of disciplinary investigation – no further action

DL6
outcome of disciplinary investigation – Standard Setting

DL7
outcome of disciplinary investigation –Performance Management procedure

DL8
outcome of disciplinary investigation – refer to disciplinary hearing

DL9
set up disciplinary hearing

DL10
outcome of disciplinary hearing

DL11
set up appeal hearing

DL12
outcome of appeal hearing

DL13
Model Management Report
1
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