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Summary

This policy helps managers to improve performance where it has been identified that an employee is not performing satisfactorily.  It helps the employee to understand the level of performance expected and makes sure they are given opportunities to improve. It also sets out how managers should deal with employees whose performance continues to be unsatisfactory.
Who is covered by this policy?

This policy covers all Westminster City Council employees. It also covers any schools’ employees where the governing body has agreed to adopt this policy. 
What is unsatisfactory performance?
Unsatisfactory performance occurs where an employee fails to meet the standard of work required for the job.  All employees have clear standards of performance set for them through their job description, person specification, competencies, individual performance management form and training & development plan. Unsatisfactory performance is sometimes referred to as a Capability procedure, and should not be confused with misconduct which is dealt with under the council’s Disciplinary Code nor necessarily linked with external agency ratings of unsatisfactory performance.
What are managers’ responsibilities when managing your employee’s performance?
You must

· manage your employee’s work performance and deal with any problems effectively 
· set clear standards of performance for employees through the employee’s job description, person specification and competencies for the post, the employee’s performance management form and training and development plan

· explain the standard of work required so that your employee knows what is expected of them and to whom they are responsible

· explain the consequences of failure to meet the required standards

· discuss performance regularly with your employee so that they are aware of how they are performing, this is in addition to the formal assessments under the HR Policies on Performance Management

· make your employee aware of changes in standards of performance required following promotion or redeployment
How should you deal with an employee whose performance needs improvement?
You should:
· consider whether performance might be improved by training.  If this is appropriate, identify suitable training and discuss at meetings with your employee

· be aware that there may be many situations which could indicate unsatisfactory performance including

· failure to meet a specified standard/quality or level of performance
· failure to meet particular targets and deadlines

· a lack of initiative or application in their work

· line managers observation of instances of poor performance

· problems brought to the attention of a colleague or line manager by the employee

· consider whether there are any other factors which may need to be considered which could be affecting the employee’s performance, including:

· the work environment/ working conditions

· indications that the employee is suffering from stress, bullying, harassment etc. which may need investigating or require a stress risk assessment to be undertaken

· consider the equality impact of any decisions taken to make sure that issues of gender, sexual orientation, age, marital status, disability, race, ethnic or national origin and religion or belief have not affected the decision resulting in unfair and unequal treatment
What should you do where it has not been possible to resolve concerns about an employee's level of performance through the normal management process?
You should: 

· make sure you have discussed the matter fully on an informal basis with the employee.  This should form part of the normal management of workload process and should include discussion about the standards required, and any difficulties which have been experienced or reported, and whether performance might be improved by training. The emphasis is to resolve any problems about unsatisfactory performance at the earliest possible stage.
· Consider the employee’s personal issues of additional information, if any. This is to be taken into account as mitigation for poor performance, but won’t be a reason to cease this procedure.
· consult your HR advisor prior to commencing the Unsatisfactory Performance Procedure 
Does the employee have the right to be represented during meetings which form part of the Unsatisfactory Performance procedure?
Every employee, regardless of length of service, has the right to be represented by a trade union representative or work colleague (representatives may not act in a legal capacity), during the formal unsatisfactory performance process, and you should inform the employee of their rights in this respect.
What happens if the employee is an accredited trade union representative or former accredited trade union representative?
No formal action will be instigated under this policy against an employee who is an accredited trade union representative or former accredited trade union representative (up to 6 months after leaving their union duties) until the case has been discussed with the Director of HR (or nominated representative) and the Branch Secretary or full time official has been notified in writing. 
What are employee’s responsibilities?
Employees must

· advise you if there are any personal issues (which could include health, domestic situation, personal finances etc.) which may be affecting their performance at work. 
·  Raise any additional information that may impact on how this procedure is applied.
· co-operate with management in discussions regarding work performance and participate in any training/development activities proposed in order to improve performance 
Accessibility

If any aspect of this procedure causes the employee difficulty on account of any disability that they have, or if they need assistance for another reason (e.g. English is not their first language), they should raise this issue with you and the HR advisor. You along with the HR advisor will need to make appropriate arrangements or adjustments where possible to accommodate any such issue raised.
What does Informal Resolution mean?
The discussions you should be having with any employee who is not working to a satisfactory level of performance are to first talk the matter over on an informal basis.   This should form part of your normal management processes and should cover the standards expected, how they are monitored, and any difficulties which have been experienced or reported, and any training or development issues. The purpose of such informal resolution discussions is to resolve any problems about unsatisfactory performance at the earliest possible stage.

What is the Formal procedure?
Click here for the formal procedure 

·  you must follow to resolve unsatisfactory performance formally (Steps 1 – 6)

· Chief Officers must follow to arrange and conduct a Unsatisfactory Performance Hearing (Steps 7 – 8)

· employees who wish to appeal against dismissal for Unsatisfactory Performance reasons must follow (Step 9)

· the Chief Executive and Appeals Panel must follow to arrange and conduct an Appeal (Steps 10 – 11)
Unsatisfactory Performance Formal Procedure

Step 1

You have concerns about your employee’s performance

If you are concerned about an employee’s

· failure to meet a specified standard/quality or level of performance

· failure to meet particular targets and deadlines

· a lack of initiative or application in their work 

and it has not been possible to resolve the problem through normal management processes, you should  arrange to meet with the individual to discuss your concerns. Unsatisfactory performance should not be confused with misconduct which is dealt with under the council’s Disciplinary Code.
You must 

· give the employee 10 working days notice of the meeting in writing (or 14 consecutive days out of term time for schools based staff)
· give the employee a copy of this procedure
· advise the employee that they have a right to be accompanied by a trade union or work colleague  at the meeting (representatives may not act in a legal capacity)

Step 2

Your Initial Meeting with your Employee

At the meeting you should 

· inform the employee how and where their performance is unsatisfactory

· try to identify the reasons why the employees performance has been unsatisfactory give the employee and/or their representative the opportunity to explain why their performance is unsatisfactory
· identify an Action Plan to improve performance i.e. set clear objectives, consider whether performance might be improved by training, if this is appropriate, and provide dates for the review meetings

· explain that performance will be reviewed and assessed over the next 3 months (or no more than 2 terms for teaching staff), in line with this procedure and how the review process will work

· Confirm the discussion and outcome in writing to the employee, and include the Action Plan and the date of the first and second review meetings.
· Explain that failure to improve could result in an Unsatisfactory Performance hearing before a Chief Officer which could result in dismissal.
· send a copy of all documents referred to above to your HR advisor 
In extreme cases a shorter period of no more than 4 weeks will be given for improvement after the date of this initial meeting. The managers/head teacher will have to show clear evidence that a case is extreme, and obtain approval from the Director of HR/Chair of Governors to proceed. Such extreme cases will include, but are not limited to, where the education of pupils is jeopardised, or the care and safety of vulnerable adults or children are threatened. After the four weeks the employee will be referred for review under Step 5 of this procedure.
Step 3

Your 1st Review Meeting with the Employee (1 month after the initial meeting, 2 months before the Final Review)

You must 

· give written confirmation of the time and date of the meeting, although this information should already be contained in the letter confirming the outcome of the Step 2 meeting.

· advise the employee they are entitled to be accompanied by a trade union or work colleague (representatives may not act in a legal capacity), and arrange for a HR Adviser to be present at the meeting to give advice on any procedural issues.

· make sure the review meeting covers the following points.
· an assessment of progress to date.
· allows the employee the opportunity to give their opinion of how the Action Plan is progressing.
Where performance is satisfactory

You must

· acknowledge the improvement.
· advise the employee that they must perform at this level throughout the remaining review period and continue at this standard after the review period has ended.
· inform the employee their performance will continue to be reviewed and assessed over the next month.
· confirm the discussion and outcome of the meeting in writing to the employee, confirming again the date of the 2nd review meeting.
· send a copy of all documents to your HR advisor.
Where performance is unsatisfactory

You must

· advise the employee that the degree of improvement is not enough to indicate that the target level is likely to be reached at the end of the review period.
· give specific examples of poor performance and details of help and support offered or provided to enable improvement.
· inform the employee that their performance will continue to be reviewed and assessed over the next month and that if their performance has not improved sufficiently by the end of the review period, then the employee may be required to attend an Unsatisfactory Performance Hearing which could result in dismissal.
· confirm the discussion and outcome of the meeting in writing to the employee highlighting any changes to the Action Plan, and confirming again the date of the 2nd review meeting.
· send a copy of all documents to your HR advisor.
Step 4

Manager’s 2nd Review Meeting with the Employee (1 month after the 1st review meeting, 1 month before the Final Review)

You must

· arrange the second review meeting one month after the first review meeting. 

· confirm the time and date of the meeting in writing and advise that they are entitled to be accompanied by a trade union representative, trade union official or work colleague (representatives may not act in a legal capacity).
· arrange for a HR Adviser to be present at the meeting to give advice on any procedural issues.
· make sure the review meeting covers the following points:-

· an assessment of progress to date.

· allow the employee the opportunity to give their opinion of how the Action Plan is progressing

Where performance has continued to be satisfactory

You must

· acknowledge the improvement.
· advise the employee that they must perform at this level throughout the remaining review period and continue at this standard after the review period has ended.
· inform the employee that their performance will continue to be reviewed and assessed over the next month.
· confirm the discussion and outcome of the meeting in writing to the employee.
· send a copy of all documents to your HR advisor.
Where performance has been unsatisfactory

You must

· let the employee know that their performance has continued to be unsatisfactory, or improved during the first month but has since dropped to an unacceptable level, and the degree of improvement is not great enough to indicate that the target level is likely to be reached at the end of the review period.
· give specific examples of poor performance and details of help and support offered or provided to enable improvement.
· inform the employee that they will be required to attend an Unsatisfactory Performance Hearing which could result in dismissal if their performance does not improve to the required standard, as set out in the Action Plan.
· inform the employee that their performance will continue to be reviewed and assessed over the next month.
· confirm the discussion and outcome of the meeting in writing to the employee highlighting any changes to the Action Plan, and confirming the date of the final review .

· send a copy of all documents to your HR advisor.
Step 5

Your Final Review (3 months after the Initial Meeting)
You must
· review progress to date, and decide whether performance has been satisfactory or unsatisfactory, 

· write to the employee to let them know the outcome of the review, and to confirm the next stage, if any.
Where performance has been satisfactory

You must

· write to the employee to acknowledge the improvement

· advise the employee that 

· satisfactory improvement has been achieved throughout the review period, as required within the terms of the Action Plan.
· no further action will be taken provided the improvement is maintained

· confirm that their performance will continue to be reviewed as part of the day to day management process.
· send a copy of all documents to your HR advisor.
Where performance has improved but remains unsatisfactory

You must

· write to the employee to acknowledge the improvement.
· in the letter, advise the employee that performance has considerably improved but is still not to the standard required in the Action Plan, and 

either
· if you feel that further improvement is possible and likely, extend the review period to allow for further improvement, for a period of between 1 - 3 months maximum,

· advise the employee that you will continue to monitor their performance level over the agreed period and any further action will be dependent on whether or not there is a sustained improvement to the level of performance (i.e. return to the start of Step 5)

· advise the employee that if performance does not improve to a satisfactory level during this period then you will be progressing to Step 6

or

· if you feel that the employee has progressed as far as they are likely to, inform the employee that they will be referred to an Unsatisfactory Performance Hearing and that dismissal on the grounds of unsatisfactory performance is a possible outcome of the Hearing (proceed to Step 6)

· send a copy of all documents to your HR advisor.
Where performance has been unsatisfactory

You must

· write to the employee to advise them that there has been little or no improvement in performance and that they do not appear to be capable of reaching the standard specified in their Action Plan.
· advise the employee that they will be referred to an Unsatisfactory Performance Hearing and that dismissal on the grounds of unsatisfactory performance is a possible outcome of the Hearing.
· send a copy of all documents to your HR advisor.
Step 6

Referral to an Unsatisfactory Performance Hearing

You must

· prepare a Management Report including

· a summary of the case and all relevant papers e.g. 

· the Action Plan

· copies of letters sent to the employee

· refer the Report to the Chief Officer and request that an Unsatisfactory Performance Hearing be convened.
· send a copy of all documents to your HR advisor.
Step 7

Arranging an Unsatisfactory Performance Hearing
The Chief Officer (or authorised representative) will 

· arrange a Hearing within 15 working days of the final Review Meeting if possible 
· write to the employee giving 10 working days notice of the Hearing (or 14 consecutive days out of term time for schools based staff).

· make sure that the letter advises the employee that

· the purpose of the Hearing is to consider the employee’s continued employment with the Council

· the employee has the right to be accompanied at the Hearing by a trade union or work colleague (representatives may not act in a legal capacity)

· if they fail to attend without reasonable cause then the case will be considered in their absence

· any documentation the employee wishes to submit to the Hearing must be sent to the Adjudicating Officer no later than 3 working days before the Hearing

· send a copy of the management report and any other documents to be presented at the Hearing to the employee at least 5 working days before the Hearing

· Employees and their representatives should make every effort to attend the hearing. If there is a request to defer the hearing, this should not be unreasonably refused provided there are exceptional circumstances outside the control of the employee (for example unforeseeable transport difficulties, an illness in the family) and the employee or representative gives the reasons for the requests. Failure to attend the hearing without good cause may mean the Chief Officer will proceed with the hearing and make a decision based on the available information. Should an employee be sick and unable to make a hearing, they are able to make written submissions, or authorise their representative to act on their behalf. 

Step 8

The Unsatisfactory Performance Hearing
The Chief Officer (or authorised representative) will act as Adjudicating Officer, and in schools the Chair of Governors will conduct the Hearing.
The Director of Human Resources (or authorised representative) will be present at the Hearing to give advice on the conduct of the proceedings and any procedural issues. 

Order of the Hearing

· The Adjudicating Officer
 will ask the manager to outline the case. 

· The Adjudicating Officer may question the manager and any relevant witnesses.
· The employee or representative will have the opportunity to question the manager and any witnesses.
· The employee or representative will be given the opportunity to present their case together with any appropriate documents or witnesses, including any mitigating circumstances that may have resulted in their unsatisfactory performance.
· The Adjudicating Officer may question the employee and any witnesses.
· The employee or representative will be given the opportunity to sum up their case and clarify any outstanding points.
· The Adjudicating Officer will ask the employee if there are any mitigating circumstances.
· The Adjudicating Officer will ask all parties to withdraw. 

· The Adjudicating Officer will consider the case.
· The Adjudicating Officer will recall all parties and inform all parties of the decision, unless they require further time for deliberation. In that case they will reconvene the hearing, or write to all parties to inform them of the decision.
Where the Adjudicating Officer decides that the level of performance is such that the employee can no longer fulfil the requirements of the job, any dismissal will be with notice or with pay in lieu of notice.
Where the Adjudicating Officer decides that the level of performance does not warrant dismissal, they can issue a final written warning and refer the employee for a final review period of between 1 to 3 months, to conclude at Step 5. 
Record of the Hearing - A confidential and detailed record of the hearing must be made.  This is not a verbatim record but a summary of the proceedings.  The Adjudicating Officer should ensure that the notes of the hearing are accurate and are as clear and precise as possible, as they will be used in any subsequent appeal hearing or any possible employment tribunal.

The Adjudicating Officer will confirm the decision of the hearing to the employee in writing. 
The letter must advise the employee of the right to Appeal against the Adjudicating Officer’s decision.

Step 9

Submitting an Appeal against dismissal for Unsatisfactory Performance
The employee must submit their Appeal in writing to the Chief Executive within 10 working days of the Adjudicating Officer’s decision to dismiss. For schools staff the appeal must be lodged in writing to the Chair of the Unsatisfactory Performance Hearing.
The grounds of the Appeal can only be based on

· the severity of the action and /or

· a failure to follow this procedure

Step 10

Arranging an Appeal

The Chief Executive will convene a meeting of the Staff Appeals Committee (Dismissals) comprising 3 Members of the Council but will be quorate with 2 Members, or for sanctions other than dismissal the appeal will be heard by a Chief Officer who has not previously been involved, or delegated senior manager.
For schools based staff appeals will be heard by the Governing Body’s Appeals Panel.
The Appeal will be held within 15 working days of it being submitted or as soon as practicable.
The employee will be given at least 5 working days notice of the Appeal Hearing (or 7 consecutive days out of term time for schools based staff). The letter must advise the employee of the right to be accompanied at the Appeal Hearing by a trade union representative or work colleague (representatives may not act in a legal capacity).
There is no further right of appeal against the decision of the Appeals Hearing.
Step 11

THE APPEAL HEARING / STAFF APPEALS SUB COMMITTEE (DISMISSALS)/GOVERNING BODY’S APPEAL HEARING 
· any appeal against dismissal will be considered by the officer hearing the Appeal or Staff Appeals Committee (Dismissals) or by the Governing Body’s Appeals Panel for school based staff; 

· the appellant can be represented at the appeal by a trade union representative or Council colleague.
FREQUENTLY ASKED QUESTIONS ABOUT THE UNSATISFACTORY PERFORMANCE PROCEDURE
Q1 
When do I use the Unsatisfactory Performance Procedure?
A1 
If you feel that a member of staff is not working to a satisfactory level of performance, it may be appropriate to use this procedure. It may also be appropriate to address concerns through normal management process first (see Informal Resolution above). Your HR advisor can provide you with advice on this matter.
Q2
Is invoking the Council’s disciplinary procedure the best means of dealing with all instances of poor performance?
A2 
The distinction should be made between poor performance due to carelessness or laziness and that due to an employee's inherent inability to carry out the tasks and responsibilities of their role to the required standard. Where an employee is genuinely unable to reach the required standard of work, the issue becomes one of unsatisfactory performance and not one that is dealt with under the Council’s disciplinary procedure. Your HR advisor can also provide you with advice on this matter.

Q3
Do I need to provide training to an employee whose performance at work is unsatisfactory?
A3
You should always consider the provision of appropriate training as part of the Unsatisfactory Performance procedure, where you consider this could potentially make a difference to the employee’s performance.  
Q4
Who can be a an employee’s representative, and in what capacity can they act?
A4
The representative may be a trade union representative, a work colleague, or an official employed by a trade union. The representative will be allowed to address the hearing to put and sum up the employee’s case, respond on behalf of the employee to any views expressed at the meeting, and confer with the employee during the hearing. The representative is not act in a legal capacity, is not to answer questions on the employee’s behalf, nor to address the hearing if the employee does not wish it.
Q5
What is the best way to make sure the employee receives written correspondence?

A5
If you believe an employee may be having difficultly receiving information you may wish to consider using recorded delivery as proof of receipt of written documents. Alternatively the employee may provide you with an alternate email address where they can be contacted.
Q6 
How often must managers meet to discuss performance with employees, as this policy only advises you to do this “regularly”?

A6
Managers are to use the performance management process as guidance on how often to meet with employees, how to set performance targets, and how to make employees aware of any changes in standards.
MANAGING PERFORMANCE:


UNSATISFACTORY PERFORMANCE POLICY





Ctrl + left click on the Hyperlink in order to go straight to where you need


Ctrl + Home to come back to this page








N





OVERVIEW OF THE PROCESS





N





START: You are concerned about the level of performance of an employee





Continue normal management practices.
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Confirm outcome in writing.
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Informal resolution – Have normal management practices led to satisfactory employee performance?
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Step 1 - Formal procedure instigated.





Step 2 – Manager’s Initial Meeting with employee





Step 3 - 1st Review meeting 





Step 4 – 2nd Review meeting. 





Step 5- Final Review. Is performance satisfactory?
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Is there some improvement? 





Do you consider performance could improve further, with a further review period? 





Step 8 – UPP Hearing. Confirm decision in writing. Is employee dismissed? 





Step 9 – Has the employee Appealed against Dismissal?





Appeal Hearing 





Confirm decision in writing.


END





Y





N





Step 6 – Referral to UPP Hearing
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Step 7 – Arrange UPP Hearing 





Issue final written warning and further review period, which leads into Step 5.
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� For use in schools “Adjudicating Officer” indicates action the “Chair of Governors” takes.





3
	Date of Issue
	Date of last issue
	Review Date

	April 2010
	April 2010
	April  2011



