DISCIPLINARY PROCESS/GUIDANCE
Investigation
A prompt and thorough investigation should be conducted into any matter that is reasonably suspected or believed to contravene any of the Council’s policies or rules.  .
Investigations are normally the responsibility of the line manager.  If the line manager has had previous involvement, which may call into question the integrity of the investigation, another manager should conduct the investigation
The purpose of the investigation is to gather evidence and facts which supports or contradicts the allegations or concerns raised.  The investigation is intended to be fair and objective.  
The extent of the investigation will depend on the circumstances and seriousness of the case and may require employees and witnesses to establish the facts.  Where practically possible, all witness statements shall be in the form of questions and answers by the investigating officer and should be signed and dated.  
In exceptional circumstances, investigators could agree to anonymise a witness statement. For instance, this might be done where a witness has a genuine fear of reprisal.
An investigator may want to corroborate the basis for these fears, for example, reports of intimidation or threatening behaviour - as well as investigate any reason for witnesses to fabricate them.
Once it's agreed that a witness can talk anonymously, the interview should be conducted in the normal way, but afterwards an investigator should consider what might need to be omitted or redacted to prevent identification.
Where possible, anonymity should be avoided as it's likely to put the employee under investigation at a disadvantage. It is much harder to challenge evidence when it is given anonymously.
If the matter is serious enough to become subject to legal proceedings, an employer may be required by a court to disclose the names of anonymous witnesses.
The employee who is under investigation can be accompanied by a TU representative or fellow worker and be made aware of the nature of the allegations or concerns being expressed.  Employees don't have a right to bring anyone else*.  
Witnesses will not ordinarily be entitled to the right to representation, depending on the appropriateness and scale of the investigation. 
* If an employee is disabled, it may be a reasonable adjustment to allow someone else, such as their carer to accompany them.

This is an anxious time for employees, and every effort should be made to commence and conclude investigations in a timely and efficient manner.  The HR Advisory team should be advised of all disciplinary cases.  
The investigating manager will assess the findings from their investigation and decide on one of the following outcomes;
1. Proceed to a disciplinary hearing
2. Take management action under another Council policy
3. Determine that no further formal action be taken.
Where an investigation has been commissioned by another manager, the investigating officer will report back to the manager who commissioned the report in order, with recommendations.  
The employee should be informed of the outcome of the investigation as soon as is reasonably possible.




















Stages of an Investigation


Disciplinary Hearing
Where practically possible, a different manager to the one who conducted the investigation, should conduct the disciplinary hearing.  This may not always be the case for misconduct, where to enable a speedy resolution of the case, the line manager may hear the case.
All notifications of a disciplinary hearing must state whether the misconduct is deemed at this stage as;
1. Misconduct
2. Gross misconduct

The letter will set out the details of the alleged misconduct, the right to be accompanied, the purpose of the hearing and any supporting docments that are being used as evidence by management.  A copy of the Disciplinary Policy and Procedure should also be provided, or, details of how it can be accessed.  

The employee should advise if they intend to attend the hearing and if they intend to be accompanied, who that person will be. 

Misconduct Hearing

The Hearing Manager will;







Gross Misconduct

The arrangements for gross misconduct hearings will be made by Human Resources.

The Panel will comprise of at least one manager, who has not previously been involved in the case and a HR representative who will act in an advisory capacity,

The employee will receive;


Attendance of Employees 

Where an employee is unable to attend a disciplinary hearing and advises that they are unable to do so and is acceptable to the panel, the hearing will be rearranged once; this time three days working notice will be given to the employee of the revised timings.

Should an employee provide a fit note which cites stress as a reason for non attendance, this in isolation is not adequate grounds to postpone the hearing.  Further accompanying medical advice, from the employees GP or specialist should be submitted, detailing the medical reason for the employee being unable to attend.

If the employee is unable or fails to attend the re-arranged hearing, it may take place in their absence, after due consideration.  

Other options may include allowing;

· The employee to make a written submission.  

· The TU representative to present the employee’s case, if they have been given express permission to do so

Gross misconduct hearing

The Chair of the panel will manage proceedings and ensure that a written record of the hearing is made.
The sequence of events will normally be;



















Disciplinary Outcomes
The purpose of a warning is to give an employee an opportunity to improve and alert them that further misconduct may result in their dismissal.





Appeals
Employees have a right of appeal against disciplinary action imposed against them, except for informal action.  
They must do so within ten working days of the date of the communication sent to them advising them of the outcome of their hearing.  
The appeal should be made in writing to the Director of HR&OD.  The appeal letter must clearly set out the grounds for appeal, and if any further clarification is necessary it will be asked to provide this information within two working days of the request.
The appeal process is not intended to be ‘re-hearing’.  The employee will need to be able to demonstrate one of the following;


Arrangements for Appeals

The same or next level of management, independent of the process may hear any appeal.  

An Executive Director, or, Director will hear an appeal where an employee has been dismissed.

On receipt of the grounds of the appeal, the Chair of the Disciplinary Panel will be asked to prepare a response to the employee’s appeal and to attend the appeal hearing. They may be accompanied at the appeal hearing by the officer who presented the management case at the disciplinary hearing. 

Witnesses may be called only where their presence is essential to the issue of the appeal. The Chair of the Appeal Panel will determine whether attendance is necessary; both parties should therefore inform the HR Adviser at least three working days before the hearing that they wish to bring witnesses and their reason for doing so. 

The appeal hearing should take place within 14 working days of receipt of the employee's written notice of appeal. Where this timescale cannot be met the employee should be informed of the reason for the delay. 

The employee will receive, in writing, five working days’ notice of the appeal hearing. They will be provided with management’s written submission and receive a copy of the Disciplinary Policy, either via intranet or hard copy as appropriate. 

The letter of notification will also invite the employee to forward details of any witnesses and provide written submissions that they may be relying upon not less than three working days in advance of the hearing.
Appeal Hearing
The hearing will confine itself to the specific grounds of appeal and will not be a full re-hearing of the case. New evidence will only be considered where it significantly affects the previous decision and to not allow it would result in an unjust outcome.
The panel has the discretion to adjourn the hearing for additional information to be acquired if deemed necessary. If so, the employee will be informed of the expected duration of any adjournment. Where further information is gathered, the employee will be allowed a reasonable period of time, with their representative, to consider the new information prior to the reconvening of the appeal hearing.













The Chair will manage the proceedings and will;

The Panel must then decide, using both sets of representations, together with any extra information that has been presented/obtained, whether to;
1. Allow the Appeal
2. Reject the Appeal
3. Substitute a lower level warning

The Appeal Panel’s decision is final and there is no further right of appeal.  Appellants and the Management side with have the decision confirmed to them in writing, ideally within five working days of the appeal hearing.
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- Explain the purpose of the meeting
- State precisely the nature of the allegations
- Outline the case briefly by going through the evidence gathered, if necessary        call witnesses
- Invite employee to respond to questions put to them
- Give the employee an opportunity to state their case, ask questions, present evidence and/or mitigating circumstances and call witnesses
- Respond to questions put to them by the employee
- Summarise the main points from the meeting
- Invite the employee to offer any final comments
-Conclude the meeting advising when the employee will receive further communication on the matter



After the Hearing the Manager Will



- feel confident that the process has been followed 
- the matter is misconduct
- whether on the balance of probabilities, the allegations are proven


- determine the level of disciplinary sanction to be applied if allegations are proven
- consider if any further actions need to be put into place (EG training)


If appropriate the outcome may be conveyed verbally, but in all cases the emplyee should be informed in writing, within ten working days, outlining the right to appeal.  A copy of the letter should be uploaded on the employees personal file




Appropriate sanction for misconduct would include a verbal warning, a first written warning, or, further action under serious misconduct.  Also consideration of any other sanction (EG. removal of flexi time)




- A minimum of five days working notice of the date of the hearing
- Notification of the purpose of the hearing and that it will be held under this procedure, and of the right to be accompanied.  A copy of the disciplinary policy and procedure, or, details of how it might be accessed
-Written details of the nature of the alleged misconduct & possible outcomes if proven
-Copies of written material, statements and other evidence that are being relied upon by the Hearing Manager
- Notification that the employee must forward details of any witnesses and provide written submissions they be relying upon, not less than two working days in advance of the hearing 





Introduction of those in attendance and their roles


explanation of the purpose of, and procedure that will be followed


allegations against the employee are confirmed


the Investigating Manager presents the management case, highlights supporting evidence and calls witnesses if applicable


the employee poses any questions in respect of the management case


the panel poses any questions in respect of the management case 


witnesses will individually give evidence and answer questions by the ivestigating manager, employee,  and the Panel - they can then leave the room



the employee is invited to state their case, present evidence, any mitigating factors and call witnesses



Sum up of cases by;
1. Investigating Manager
2. Employee
- no new evidence can be presented



Panel can ask any final questions before closing the hearing, advising when they will next be in communication


the investigating manager has the opportunity to question the evidence presented


the panel questions the employee


witnesses will individually give evidence and answer questions by the employee, management and the Panel - they can then leave the room




The Panel will consider all of the evidence that they have been presented with and arrive at a unanimous decision on all the allegations
The Chair will confirm the panel's decision in writing, to the employee & Investigating Manager no more than five working days after the hearing
The employee will be notified of their right to appeal




Verbal Warning


Where the offence is considered minor in nature


The outcome letter will state;
- the nature of the offence and outcome
- that any further misconduct will result in further, more grave disciplinary action
- the period that the warning remains live for



First Written Warning


A more serious offence has been commited, or, despite earlier 'live' verbal warnings


Final Written Warning




A final (or combined first and final) written may be given;
for serious misconduct or, gross which justifies dismissal, but where a panel decides a lesser penalty is apt. 
OR
the employee commits further disciplinary offences whilst a first written warning is 'live'
 



Such a warning will;
- set out the nature of the offence and outcome
- advise that further misconduct is likely to result in dismissal
- the right of appeal and how it should be made



The outcome letter will state;
- the nature of the offence and outcome
- consequence of  further misconduct under this procedure
- the period that the warning remains live for
- the right of appeal and how it should be made





Dismissal 
Where the panel establishes that an act of gross misconduct or serious misconduct is proven and it is considered it serious enough to warrant dismissal, then dismissal may be with notice.
If the panel finds that an act of misconduct is proven during the period of a live final written warning the employee, can, be dismissed
In some cases the gross or serious misconduct may be suffuciently serious (even for a first offence) that summary dismissal (without notice) will be justified

Any decision to dismiss must be approved by the Director of of the employee's service area.

The employee has the right of appeal.







Grounds for Appeal


the process was prcedurally flawed/unfair


new evidence of a material nature, which could not have been known at the time has to come to light and could result in a different outcome


the decision in the original hearing which determined the outcome was too severe or disproportionate 


the type of warning or sanction, up to and including dismissal was excessive/unreasonable in relation to the offence in the circumstances



Invite the employee/representative and management side to be present at the same time	


Introduce the parties and explain the purpose of the meeting	


The employee presents the grounds for their appeal, setting out their evidence 


The Panel and management side permitted to ask questions


The employee may call witnesses who can be asked questions by the Panel and the management side


The management side invited to respond to the appeal


The employee can ask questions relating to the appeal of management side 


The management side can call witnesses, the employee and panel are permitted to ask questions


Sum up of case by;

1. The management side
2. The employee

no new evidence is to be introduced







1. Preparation
Create a file for the collation of relevant corresponsence & investigate promptly
Plan ahead, set timetable, identify if and who needs to be seen
Be clear on exact allegations, what needs to be investigated, what evidence might be gathered and how
Establish if there are any live warnings in existence
Ensure confidentiality, sensitiving and informing all parties of need for confidentiality
Contact parties involved





2. Meetings
Advise employee under investigation they can be accompanied
Decide in advance the level of information to be shared with the employee
Plan questions to be asked
Interview parties involved, take notes obtain sign off from those present


3. Gathering Evidence
Gather relevant facts, supporting evidence and other information such as mitigation
Ensure witness statements are agreed and signed
Locate policy/rule which may have been breached
Collect any relevant physical evidence EG CCTV footage, IT records etc.,


4. Report
Produce report setting out allegations, process followed and findings
Attach all relevant evidence and agreed notes from meetings held
Based on balance of probilities determine outcome and possible recommendations
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